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A Tale of Three Committees 


Bee GREO VBE Re ee OU ER: 


t was the best of times, it was the worst of times....” 


Dicken’s opening line of A Tale of Two Cities aptly 


describes the week of the meeting of the State Bar 


Council in Raleigh, January 18 - 21. 


A small snow storm, combined with sub- 
freezing temperatures and panicky drivers, 
turned the Raleigh traffic system into utter 
chaos. Roads were blocked, cars were aban- 
doned, and some people sat in traffic for up to 
12 hours. Fortunately, the 
State Bar Council and staff 
were, for the most part, 
safely ensconced in the 
downtown hotel where 
State Bar meetings are 
held. 

Almost all of the State 
Bar’s work is conducted by 
committees. There are sev- 
eral standing committees, 
the most well known of 
which are probably the 
Grievance Committee and 
the Ethics Committee. | 
dare say almost all lawyers 
in North Carolina are aware of the existence 
of these two standing committees. In addition 
to the standing committees there are other 
committees created from time to time to deal 
with specific issues. 

In this message, I want to discuss three 
committees and the work each of them is 
undertaking this year. As a member of the 
North Carolina State Bar, you have an inter- 
est in the work of each. 


The first committee I want to discuss is 
the President’s Committee to Review the State 
Bar Disciplinary Process. This committee was 
created by the council at the October meet- 
ing. The council directed me, as president of 
the North Carolina State 
Bar, to “appoint a commit- 
tee of such size as deemed 
appropriate to give access 
to all perspectives, the com- 
mittee to consist of lawyers 
and non-lawyers, to study 
and identify issues arising 
out of the Hoke-Graves 
controversy for the State 
Bar to address and recom- 
mend future actions and 
policies to be adopted as a 
result.” 

The council’s directive 
arose out of criticism of the 
State Bar’s disciplinary proceeding against 
David Hoke and Debra Graves. Some of this 
criticism questioned the integrity of the State 
Bar’s disciplinary process. 

The officers of the State Bar have selected 
what I believe to be an extraordinary commit- 
tee. This committee consists of six councilors, 
five lawyers who are not councilors (including 
a former State Bar president, a former presi- 


dent of the North Carolina Conference of 


District Attorneys, a law school dean, and two 
leading defense attorneys), and five non- 
lawyers. The non-lawyer members include a 
former governor, a former president of 
Davidson College, and other leaders in the 
fields of education and publishing. The iden- 
tities and positions of each of the members of 
the committee have been published in 
Lawyers Weekly. The chairman of this com- 
mittee is Calvin Murphy, the president-elect 
of the State Bar. 

The committee had its organizational 
meeting on January 18. At that time, Calvin 
appointed two sub-committees, one chaired 
by Wade Smith, a leading defense attorney in 
Raleigh, and one chaired by Fred Moody of 
Bryson City, a former State Bar President. The 
Smith sub-committee is to examine whether 
there was any corruption or misconduct 
involved in the Hoke-Graves disciplinary 
process. The Moody sub-committee is to 
determine whether the prosecution of David 
Hoke and Debra Graves was conducted pro- 
fessionally and competently. Those sub-com- 
mittees will meet and make reports to the full 
committee at the April meeting of the State 
Bar. 

Before leaving the Hoke-Graves matter, 
there are two things I want to remind you of: 
First, the grievance process usually begins with 
a complaint from a client, another attorney, or 
a party on the opposite side of a dispute com- 
plaining about the conduct of a lawyer. In the 
Hoke-Graves matter, the grievance was filed 
by the State Bar on its own volition. To this 
day no one other than the State Bar has filed 
a formal complaint against Mr. Hoke or Ms. 
Graves. Secondly, Hoke and Graves were 
found by the 


Commission to have violated three rules of 


Disciplinary Hearing 


professional conduct. Discipline, in the form 
of a reprimand, was given to each of them. 
For some years the State Bar has had an 
Emerging Issues Committee to study items 
on the horizon that might have an effect on 
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the practice of law in North Carolina. These 
issues have included such subjects as multi- 
disciplinary practice and multi- jurisdictional 
practice. 

I am from Franklin, a small town in the 
southwest corner of the state, and Steve 
Michael, the vice-president of the State Bar, is 
from Kitty Hawk on the Outer Banks. I have 
decided to create a committee to look at items 
which are of more everyday interest to the 
average lawyer in North Carolina. I’ve called 
this the Issues Committee, and Steve is the 
chairman. 

One of the items I’ve asked the committee 
to study is a way to improve the State Bar's 
early detection and deterrence of attorneys 
who steal from their clients. Steve has chris- 
tened this as the “Nip It in the Bud” initiative. 
This committee met on January 20. 

Several matters were “brain stormed” at 
this meeting, including the detection of 
embezzlement of client funds. Some states 
have enacted legislation which provides that 
when an insurance company sends a settle- 
ment check to an attorney, it also sends a 
copy of the letter to the client so that the 
client knows the settlement payment has 
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been made. Other states have enacted legisla- 
tion providing that when a mortgage lender 
makes a payment to the attorney for a real 
estate closing, it also notifies the holder of the 
existing mortgage, which is to be paid off, 
that the funds have been supplied to the 
attorney. 

The Issues Committee is considering this 
matter and other matters, including the 
supervision of real estate closings to ensure 
that our current rules regarding the unautho- 
rized practice of law and the ethical duties of 
attorneys regarding real estate closings are 
observed. The potential for harm to the con- 
suming public is great if untrained and 
unscrupulous people exceed their authority 
under the existing law. 

The Issues Committee is also looking at 
the matter of pro hac vice admission in North 
Carolina to make sure that lawyers so admit- 
ted are complying with our existing ethics 
rules and to make sure that such attorneys 
are reporting income earned in North 
Carolina to the North Carolina Department 
of Revenue. 

Your State Bar dues are now $200.00 per 
year. Budget projections show that there is a 


For a detailed view of the law 
as practiced in North Carolina, 
rely on Harrison. Harrison 
treatises show you what the 
law is from the perspective of 
North Carolina legal experts. 


Choose from 16 titles covering: 
auto insurance, civil practice 
and procedure, corporation law, 
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1-800-762-5272. 
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need within the next year or so to increase 
those dues. $200.00 is now the ceiling estab- 
lished by statute by the General Assembly. 
We will, therefore, go to the legislature this 
spring session to ask for an increase in the 
ceiling. 

The Legislative Committee, chaired by 
John McMillan of Raleigh, will have a busy 
year, particularly for the next six months, in 
contacting the legislature concerning the pro- 
posed increase in dues and other legislation 
such as the notice requirements to impede 
embezzlement I mentioned above. These 
efforts will require considerable time and 
coordination with the banking industry, the 
insurance industry, and others in furthering 
the State Bar's interests. 

The State Bar, either through my message, 
the message of the Executive Director, or 
through the State Bar website, will endeavor 
to keep all members of the State Bar informed 
on the progress of these three committees and 
the other work of the State Bar as the year pro- 
gresses. 


Robert F. Siler is a partner in the Franklin 
firm of Coward, Hicks & Siler, PA. 


Scientific Evidence in North 


Carolina After Howerton—A 


Presumption of Admissibility? 


BY: KENNETH SBR OUIN 


kay, I was wrong.! In Howerton v. Arai Helmet, LTD.” the North Carolina Supreme Court 
has stated unambiguously that this state has not adopted the landmark United States 
Supreme Court decision in Daubert v. Merrell Dow Pharmaceutical, Inc.>—at least as that 


case has been inter- 


preted in the federal courts. The Court’s message is clear enough, despite 


what this author has said: we are not a Daubert state. What is not near- 


ly so clear is how a trial court should assess the admissibility of scientif- 


ic and technical evidence in the future. The Court’s opinion in Howerton 


leaves this fundamental question unanswered, although it gives some 


general indication of its inclinations. 
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The Similarities Between Daubert and 
Howerton 

One of the things that makes a predic- 
tion about the future application of the 
principles set forth in Howerton especially 
difficult is that a reading of Howerton side- 
by-side with Daubert shows very little dif- 
ference between the fundamental legal 
premises upon which the two cases are 
based. A fair conclusion is that the Court in 
Howerton was not rejecting the Daubert 
opinion, but rather the Daudert culture that 
has arisen in the federal courts since that 
case. The Court took pains to make sure 
that the North Carolina courts were not 
bound by federal precedent in dealing with 
issues involving scientific or technical evi- 
dence. The tests may be the same but trial 
court judges were warned against applying 
the rigorous standards for admission cur- 
rently being applied in the federal system. 

In Daubert, the Court rejected the then 
existing test for admissibility of scientific 
evidence, which required that the evidence 
must have gained “general acceptance in the 
particular field in which it belongs” in order 
to be admissible. The court of appeals had 
applied that test to exclude the evidence in 
question—expert testimony that the drug 
Bendectin can cause birth defects.4 The 
Supreme Court substituted a test—based 
upon an application of Federal Rules of 
Evidence 702, dealing with expert testimo- 
ny, and Rule 403, dealing with the exclu- 
sion of relevant evidence as unfairly preju- 
dicial—of scientific reliability. The Court 
directed the trial court judge to engage in a 
“gatekeeping” 


whether the offered evidence is in fact reli- 


function to determine 
able.° In an attempt to give guidance to the 
lower courts in making a determination of 
scientific reliability, the Court suggested a 
nonexclusive list of factors to be considered. 
Specifically mentioned were (1) whether 
the technique or theory can be or has been 
tested; (2) whether the theory or technique 
has been subject to peer review and publi- 
cation; (3) the known or potential rate of 
error; (4) the existence and maintenance of 
standards and controls; and (5) the degree 
to which the theory or technique has been 
generally accepted in the scientific commu- 
nity.° 

As articulated in Howerton, the North 
Carolina test is in fact virtually identical to 
the rule initially announced by the United 
States Supreme Court in Daubert. 
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Howerton reversed a Superior Court 
judge’s determination on a motion for sum- 
mary judgment that plaintiff’s experts’ tes- 
timony would not be admissible at trial and 
that therefore summary judgment should 
be granted on liability. The case involved a 
claim by plaintiff that the severity of his 
injury in an off-road motorcycle accident 
was caused by a negligently designed and 
manufactured helmet. Specifically, plaintiff 
claimed that the flexible, removable guard 
across the chin and mouth area provided by 
the helmet was a defect. Plaintiff asserted 
that a rigid, integral chin bar structurally 
molded into the helmet, as in many other 
helmets, would have prevented his neck 
from rotating too far forward and thus pre- 
vented the paralysis that in fact occurred. In 
responding to the motion for summary 
judgment, plaintiff presented affidavits 
from four experts: one in motorcycle acci- 
dents and helmets, another in biomechan- 
ics, a third in design and manufacture of 
composite materials such as those found in 
motorcycle helmets, and the fourth a neu- 
rosurgeon. The trial judge carefully ana- 
lyzed the proposed testimony of each of the 
plaintiff’s experts and concluded that the 
testimony of each was unreliable under the 
Daubert standards. As summarized in the 
dissenting opinion in Howerton, the trial 
judge’s findings were that 

none of plaintiff's expert witnesses had 

done independent research or used 

established techniques to substantiate 
their respective proffered hypotheses as 

to (1) how the injury occurred (ii) 

whether an injury would have been pre- 

vented had plaintiff’s helmet had a rigid 
mouth guard rather than a flexible one.’ 

The Supreme Court reversed because of 
the express reliance by both the trial judge 
and the court of appeals® on the Daubert 
principles. The case was remanded to the 
trial court for proceedings “not inconsistent 
with this Court’s opinion.”? 
Although Howerton expressly and 
emphatically rejected Daubert as the guid- 
ing precedent in North Carolina, it is 
remarkable to compare the actual test 
approved in Howerton with that expressed 
in Daubert. In Daubert, the essence of the 
test is “scientific reliability.” The nonexclu- 
sive list of factors is set forth as some guid- 
ance to the lower courts.!9 In addition, the 
trial courts are warned that expert testimo- 


ny may be excluded under Fed.R.Evid. 403 


“if its probative value is substantially out- 
weighed by the danger of unfair prejudice, 
confusion of the issues, or misleading the 
jutyec!! 

In Howerton, the Court, citing State v, 
Goode,'* sets forth a three-step inquiry for 
evaluating the admissibility of expert testi- 
mony: 

(1) Is the expert’s proffered method of 
proof sufficiently reliable as an area for 
expert testimony?... (2) Is the witness 
testifying at trial qualified as an expert in 
that area of testimony?... (3) Is the 
expert’s testimony relevant?!9 

In assessing whether evidence meets the 
first inquiry of reliability, the Court indi- 
cates that the trial court 

should generally focus on the following 

nonexclusive “indices of reliability” to 

determine whether the expert’s proffered 
scientific or technical method of proof is 
sufficiently reliable: “the expert’s use of 
established techniques, the expert’s pro- 
fessional background in the field, the use 
of visual aids before the jury so that the 
jury is not asked ‘to sacrifice its inde- 
pendence by accepting [the] scientific 
hypothesis on faith,’ and independent 
research conducted by the expert.” 

(Emphasis added) !4 

Daubert tells the trial court to look for 
scientific reliability and suggests some 
“nonexclusive” factors to guide the inquiry. 
Howerton tells the trial court to look for sci- 
entific reliability and suggests some “nonex- 
clusive” factors to guide the inquiry. The 
factors differ, but if they are truly nonexclu- 
sive, the differences are not really signifi- 
cant. Both courts remind the trial judge to 
consider issues of relevancy under Rule 403. 


The Differences in Approach Between 
the Federal Courts Following Daubert 
and Howerton 

The difference between the federal and 
the Howerton approaches lies not in the 
underlying premises in the two cases, but 
rather in the difference between the way in 
which the federal courts have applied 
Daubert and the way in which the North 
Carolina Court has directed the lower 
courts to deal with the issue of the reliabili- 
ty of scientific and technical evidence. 

There is little question but that many 
federal courts have come to apply the 
Daubert principles with a vengeance. The 
doctrine has been expanded to cover all 


forms of expert testimony, not just novel 
scientific techniques.!> The United States 
Supreme Court has also held that the trial 
court’ decision with regard to reliability 
will only be reversed for abuse of discretion 
and that the decision on reliability may be 
based not only on the principles and 
methodology, but also on the analytical gap 
between the data and the opinion prof- 
fered.!© Federal Rule Evidence 702 has 
been amended in an attempt to codify the 
Supreme Court rulings on the question.!7 

Federal courts frequently hold “Daubert 
hearings.” At those hearings, judges con- 
duct painstaking inquiries into the scientif- 
ic and technical bases of expert opinions. 
Many federal cases have excluded scientific 
evidence, including the Ninth Circuit in 
the remand of Daubert itself. On the 
remand of Daubert, the court rejected the 
expert testimony, in part because the 
experts were testifying based upon opinions 
developed expressly for the purposes of that 
litigation.!8 Literally dozens of other 
reported cases have rejected expert testimo- 
ny based on Daubert and its progeny and 
amended Rule 702.1? 

The intense inquiry into scientific relia- 
bility has been the subject of considerable 
judicial and scholarly unhappiness. The 
Court in Howerton refers to some of that 
criticism.29 The thrust of the attacks on 
Daubert and its progeny has largely been 
directed to the difficult task that Daubert 
presents for the trial court judge, who is a 
lawyer and unlikely to be a scientist. For 
example, the Howerton opinion quotes 
from one federal case where the court 
opines 

choreographing the Daubert pavane 

remains an exceedingly difficult task. 

Few federal judges are scientists, and 

none are trained in even a fraction of the 

many scientific fields in which experts 
may seek to testify.7! 

A great many legal scholars have come to 
a similar conclusion. For example, the 
Howerton decision quotes professors 
Charles A. Wright and Victor J. Gold: 

It is unrealistic to think that courts can 

resolve disputes concerning the scientific 

validity of issues on the frontiers of mod- 
ern science where even the experts may 
disagree. As a result, Daubert has been 

harshly criticized for imposing such a 

burden on the lower court. 

The Court in Howerton shows its dis- 
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pleasure with the specter of turning judges 
into scientists noting that the application of 
the North Carolina approach is decidedly 
less mechanistic and rigorous than the 
“exacting standards of reliability” demanded 


by the federal approach.?2 


Gatekeeping 
The essence of the Daubert test in the 
federal courts is the “gatekeeping” function 
envisioned for the trial court judge. The 
Court set forth the essential inquiry: 
Faced with a proffer of expert scientific 
testimony, then, the trial judge must 
determine at the outset, pursuant to 
Rule 104(a),?3 whether the expert is 
proposing to testify to (1) scientific 
knowledge that (2) will assist the trier of 
fact to understand or determine a fact in 
issue. This entails a preliminary assess- 
ment of whether the reasoning or 
methodology underlying the testimony 
is scientifically valid and of whether that 
reasoning or methodology properly can 
be applied to the facts in issue. We are 
confident that federal judges possess the 
capacity to undertake this review...74 
The Advisory Committee note to 
amended Federal Rule 702, emphasized this 
gatekeeping aspect of Daubert: 
The amendment affirms the trial court’s 
role as a gatekeeper and provides some 
general standards that the trial court 
must use to assess the reliability and 
helpfulness of proffered expert testimo- 
nye 
The only references to “gatekeeping” in 
Howerton are pejorative. For example, the 
court notes: 
One of the most troublesome aspects of 
the Daubert “gatekeeping” approach is 
that it places trial courts in the onerous 
and impractical position of passing judg- 
ment on the substantive merits of the 
scientific or technical theories under- 
girding an expert's opinion. We have 
great confidence in the skillfulness of the 
trial courts of this State. However, we are 
unwilling to impose upon them an obli- 
gation to expend the human resources 
required to delve into complex scientific 
and technical issues at the level of under- 
standing necessary to generate with any 
meaningfulness the conclusions required 
under Daubert.2® 
The problem with the North Carolina 
Court’s rejection of the Daubert gatekeep- 


ing function is that it is rejected on one 
hand, and yet established on another. The 
Court emphasizes the three-part test set 
forth in Goode.*’ The first part of that test 
requires that the expert's method of proof 
be “sufficiently reliable as an area for expert 
testimony.”?8 The Court then outlines pos- 
sible approaches to the reliability, including 
reliance on case precedent.?? It also gives 
some guidance by referring to the “nonex- 
clusive” indices of reliability set forth in ear- 
lier cases.3° Thus, the trial judge is to have 
a role in assessing the reliability of expert 
testimony. If the testimony is found not to 
be reliable, it is to be excluded. That’s gate- 
keeping. 

What the Court in Howerton makes 
clear is that it is unhappy about the way in 
which gatekeeping has been performed in 
the federal courts. It objects to what it views 
as the “mechanistic and rigorous” applica- 
tion of the federal test.3! In noting its fail- 
ure expressly to adopt the Daubert approach 
in earlier cases, the court states: 

We did not do so because we are not sat- 

isfied that the federal approach offers the 

most workable solutions to the 
intractable challenge of separating reli- 
able expert opinions from their unreli- 
able counterparts, or distinguishing sci- 
ence from pseudoscience, or of discern- 
ing where in this “twilight zone” a “sci- 
entific principle or discovery cross the 
line between the experimental and 
demonstrable stages.” [citing Frye] 
Obviously, there are no easy solutions to 
the inherent difficulties of determining 
the legal reliability of scientific and tech- 
nical hypotheses. While the law works 
towards conclusiveness and finality, sci- 
ence operates on an evolving continuum 
of probabilities and likelihoods that, in 
many instances, is not consonant with 
the legal paradigm. In light of this 
dilemma, our challenge is to define a 
standard of admissibility that does not 
create more problems than it solves and 
that does not raise more questions than 
it answers.2 

The question is whether the Court 
defined that standard adequately in 
Howerton or whether it left the issue largely 
open for future cases. I suggest that, 
although we know some things about the 
admissibility of scientific and technical evi- 
dence after Howerton, the boundaries of the 
standard for admissibility are still very 
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much open. 


Some Suggested Guidelines for 
Assessing Scientific and Technical 
Evidence after Howerton 

The trial judge in Howerton, the 
Honorable Wade Barber, conducted a thor- 
ough, Daubertlike analysis of plaintiff's 
proposed expert testimony. For example, in 
dealing with the proposed testimony of 
Professor Hugh H. Hurt Jr, an expert in 
motorcycle accidents and likely to be plain- 
tiff’s most important expert, the testimony 
was rejected for lack of quantification of the 
extent to which a full-face helmet would 
have prevented injury of the type suffered 
by the plaintiff, for failure to perform tests 
or independent research on the effectiveness 
of rigid chin bars in preventing neck 
injuries, for failure to subject his hypothesis 
to peer review, and for other, similar rea- 
sons. The Supreme Court did not expressly 
reject Judge Barber's findings, but rather 
reversed because his judgment was based on 
a “misapprehension of the applicable 
law’ —to wit, Daubert. 

Conscientious, effective trial judges like 
Judge Barber now know that they are not to 
rely on Daubert. But particularly given the 
substantial similarity in underlying premis- 
es between Daubert and Howerton, how 
should they decide whether scientific or 
technical evidence is reliable, a criterion still 
clearly imposed by North Carolina case 
law? 

Following are some suggestions gleaned 
from Howerton and the cases and secondary 
sources cited in that opinion: 

1. Precedent 

The Court in Howerton, directs the trial 
court to look first to “precedent for guid- 
ance in determining whether the theoretical 
or technical methodology underlying an 
expert's opinion is reliable.”33 Scientific 
theories or techniques that have previously 
been approved in this and other states do 
not have to be reexamined. The Court 
referred specifically to its recognition of 
DNA evidence,34 bloodstain pattern inter- 
pretation,>> blood group testing,*° and fin- 
gerprints.>” Presumably, the Court would 
also approve of cases decided by the court of 
appeals, such as Taylor v. Abernethy,?® where 
the court let stand an opinion on handwrit- 
ing based largely upon the long standing 
recognition of such testimony in the courts 
of this state. 
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The Howerton opinion also recognizes 
the other side of the coin—a theory or tech- 
nique that has been recognized as inherent- 
ly unreliable will be inadmissible. Examples 
are evidence of post-traumatic stress syn- 
drome to prove that a rape has in fact 
occurred,>? hypnosis,“ or polygraph#! evi- 
dence. 

It is safe to say, in the absence of com- 
pelling new evidence, theories or techniques 
that have been approved in the past will 
continue to be approved; theories or tech- 
niques that have been rejected will continue 
to be rejected. 

2. Qualifications of the expert 

The Howerton decision reaffirmed the 
importance of the need to qualify the expert 
in the appropriate subject matter area. In 
discussing this criterion, the court empha- 
sized that the test for qualification was a rel- 
atively modest one. Citing Goode, the court 
reminded us of the considerable discretion 
vested in the trial court judge and that it “is 
enough that the expert witness...is in a bet- 
ter position to have an opinion on the sub- 
ject than is the trier of fact.”42 

The battleground in many future cases 
involving scientific evidence is likely to 
involve the qualifications of the expert. If 
qualifications can be established, the battle 
is more than half won. 

3. Not on summary judgment 

The fact that the trial court’s decision 
that the plaintiff’s expert testimony would 
be inadmissible caused summary judgment 
to be entered against the plaintiff in 
Howerton obviously troubled the Supreme 
Court. The Court expressed deep concern 
that an evidentiary ruling on the issue of the 
admissibility of expert testimony deprived 
the non-moving party—in this case, the 
plaintiff—of the procedural safeguards 
ordinarily in place on motions for summa- 
ry judgment. The Court noted: 

Where there are genuine, conflicting 

issues of material fact, the motion for 

summary judgment must be denied so 
that such disputes may be properly 
resolved by the jury as the trier of fact. 

Kessing v. Natl Mortgage Corp., 278 

N:G.-523, 534, 180 S.E.2d 823, 830 

(1971) (“Since this rule provides a some- 

what drastic remedy, it must be used 

with due regard to its purposes and a 

cautious observance of its requirements 

in order that no person shall be deprived 
of a trial on a genuine disputed factual 


issue.”).43 

The Court also notes that asserting 
sweeping pre-trial “gatekeeping” authority 
under Daubert “may unnecessarily encroach 
upon the constitutionally-mandated func- 
tion of the jury to decide issues of fact and 
to assess the weight of the evidence.”44 

The Court noted the criticism in other 
jurisdictions of the use of Daubert to 
deprive parties of a jury trial.4> Indeed, 
although there are certainly cases in the fed- 
eral system in which Daubert has been 
applied to predict the exclusion of evidence 
at trial and thus justify the granting of sum- 
mary judgment,“° the practice has not been 
without criticism even in the federal sys- 
tem.47 

Whatever review of the reliability of 
expert testimony is undertaken at trial, the 
Court has effectively discouraged any such 
review at the summary judgment stage. 

4, No rigorous review at any point 

By far the most difficult aspect of pre- 
dicting the application of Howerton in 
future cases is determining the review to be 
given to new scientific theories or tech- 
niques—those presented to our courts by 
qualified witnesses for the first time espe- 
cially where there is no significant prece- 
dent in other jurisdictions. The Court refers 
us to the nonexclusive criteria set forth in 
Goode.48 But later in the opinion, it seeks to 
insure that the application of those criteria 
will be “decidedly less mechanistic and rig- 
orous than the ‘exacting standards of relia- 
bility demanded by the _ federal 
approach.”4? Does the Court simply mean 
that a North Carolina judge does the same 
thing as a federal judge, only not nearly so 
painstakingly and carefully? 


A Presumption of Admissibility? 

In rejecting the approach of the federal 
courts in Daubert cases, the North Carolina 
Supreme Court may have effectively shifted 
the burden of demonstrating reliability on 
the part of the proponent of the evidence to 
a burden of demonstrating unreliability on 
the opponent. Assuming that the expert 
witness has solid credentials and that there 
is no adverse judicial precedent with regard 
to the experts theory or technique, the 
Court, without expressly calling it that, has 
created a presumption in favor of the 
admissibility of his or her testimony. 
Assuming offering counsel does his or her 
job in laying a foundation for admissibility, 
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the presumption will be a difficult one to 
rebut. 

The criteria set forth in Goode support 
such a view. The Goode criteria suggests a 
review of the use of “established tech- 
niques,” the “expert's professional back- 
ground in the field,” and “the use of visual 
aids before the jury.”°? Put as a directive to 
counsel presenting expert testimony: estab- 
lish your expert’s professional competence, 
have him or her use “established tech- 
niques,” and embellish his or her testimony 
with visual aids. Assuming that counsel is 
able to pass these minimum thresholds, the 
only kinds of things that are likely to pre- 
vent admission of the expert testimony will 
be substantial and unrefuted scientific evi- 
dence to the contrary. By telling us that the 
rigorous inquiries spawned by Daubert are 
not to take place in North Carolina, the 
Court has also told us that merely present- 
ing some scientific evidence to put the pro- 
ferred expert testimony in doubt will not be 
sufficient. Judges are not to weigh the sci- 
entific merit of the evidence on each side. 
The burden is not only on the opponent to 
negate the reliability of the testimony. 
Arguably, based upon the Court’s language 
in Howerton, the burden on the opponent 
of the evidence is a heavy one—to clearly 
establish the lack of scientific merit in the 
evidence. 

An argument can certainly be made that 
such presumptive admissibility makes 
sense. The abuses of some federal courts 
were well documented by the Court in 
Howerton. Judges, especially judges such as 
those in North Carolina, who face a heavy 
case load without the luxury of law clerks, 
lack the resources of the federal judiciary to 
engage in scientific inquiry. The problem ts 
not the quality of our judiciary, but the 
absence of resources. Judge Barber’s intellec- 
tual efforts in Howerton were at a level to 
meet the standards of trial judges in any 
court. 

The Court is also right to be concerned 
about decisions to exclude expert testimony 
on summary judgment. It rightly con- 
cerned the Court that a plaintiff could be 
denied a jury trial in a complex product lia- 
bility action based upon a judge’s view of 
the quality of the expert testimony present- 
ed in affidavit form on a motion for sum- 
mary judgment. An over-rigorous use of the 
gatekeeping function asserted in Daubert 
certainly has implications as to the consti- 
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tutionally required mandate of a jury trial in 
both the federal?! and North Carolina>? 
constitutions. 

Yet, some greater rigor than that appar- 
ently envisioned by the Court in Howerton 
is justified. The paradigm North Carolina 
case is probably not Howerton or Goode. 
Rather, it is State v. Bullard,>? the first case 
to announce the “reliability” as opposed to 
the “general scientific acceptance” standard 
in North Carolina. An impressive expert, 
Dr. Louise Robbins, a professor of Physical 
Anthropology at UNC-Greensboro, testi- 
fied that in her opinion, a bloody footprint 
found in an incriminating location was 
made by the defendant. The Court noted 
her extensive qualifications and found her 
technique to be reliable under the factors 
later enshrined in the Goode and Howerton 
cases: (1) she used scientifically established 
measurement techniques relied upon in the 
“established field of physical anthropology;” 
(2) her professional background and 
involvement as an expert; and (3) her use of 
photographs, models, slides, and overlays 
that were before the court and verifiable by 
the jury.>4 

The only problem with the acceptance 
of Dr. Robbins’ testimony by both the trial 
court and the Supreme Court in Bullard 
was that Dr. Robbins was almost certainly a 
fraud. Her theories had in fact been serious- 
ly questioned at the time she gave her testi- 
mony in Bullard.>> Several years after Mr. 
Bullard’s conviction was affirmed, an article 
in the American Bar Association Journal, 
referred to her work as “thoroughly 
debunked by the rest of the scientific com- 
munity.”°© 

A rigorous application of Daubert may 
well have discovered the problems in Dr. 
Robbins’ testimony. Her work had never 
been subject to “peer review” nor had there 
been any blind test of her abilities.°” The 
North Carolina Supreme Court approved 
the admission of her testimony in 1984. It 
is possible that an application of even the 
Howerton/Goode principles would now 
exclude her testimony. But given the 
Court's warning in Howerton against a “rig- 
orous” application of the reliability criteria, 
it seems unlikely. The Robbins testimony 
should have been excluded in Bullard. If it 
were offered today under the principles set 
forth in Howerton, it would be very likely 
again to be admitted—again wrongly. It is 
certainly not difficult to imagine other 


instances of experts with impressive creden- 
tials presenting persuasive testimony in 
both criminal and civil cases that is in fact 
utter nonsense. 

To a significant extent, the Howerton 
decision is justified based both upon the 
acknowledged abuses of Daubert in the fed- 
eral courts and the limited resources in our 
own courts. Nevertheless, an application of 
the de facto presumption of admissibility in 
cases such as Bullard increases the risk of 
faulty expert testimony and therefore wrong 
decisions by our juries. Whether the Court 
will supply some criteria that will guard 
against such results in the future remains to 
be seen. = 


Kenneth S. Broun is the Henry Brandis 
Professor of Law at the University of North 
Carolina School of Law. 
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“Gotcha” Litigation: Rethinking 
Rules 5, 7, and 56 of the 
N.C.R. Civ. P 
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ules 5, 7, and 56 


of the North 


Carolina Rules of 


Civil Procedure 


are ostensibly designed to avoid sandbag litigation. Rule 7(b)(1) 


requires a motion to state its grounds “with particularity.” Rule 


5(al) requires a party to supply the opposing party a copy of any 


brief or memorandum of law on a dispositive motion at least two 


full days before the hearing. The rules were intended to prevent the 
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“gotcha” tactic of filing a barebones motion and then supplying a 


supporting brief or memorandum for the first time at the hearing. As demonstrated in the below example, however, these rules can occasion- 


ally fail of their intended purpose. 
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Mr. Young is in his first year of practice 
and practices as a sole practitioner in Bigcity, 
North Carolina. Nine months ago, he filed a 
commercial lawsuit for his first client shortly 
after passing the bar exam. The suit has been 
vigorously defended by the notorious Mr. 
Scorch, a named partner with the behemoth 
Bigcity law firm of Crush & Scorch. Trial is 
specially set for a date 12 days from now 
with no hope of settlement or continuance. 
It is a Friday afternoon and Young, realizing 
he must spend the entire weekend preparing 
for trial, decides to surprise his wife and son 
by coming home early this one night. As he 
heads for the door, he sees something come 
across his fax machine with Crush & Scorch 
letterhead on the fax cover sheet. He watch- 
es for the next printout. It is a one-page, one- 
sentence motion for summary judgment 
with a notice of hearing set for ten days from 
now—two days before trial. Scorch’s motion 
simply states: 

Defendant moves pursuant to Rule 56 of 

the North Carolina Rules of Civil 

Procedure for the entry of a summary 

judgment in its favor with respect to all 

counts of Plaintiff on the grounds that 
the pleadings, depositions, answers to 
interrogatories, and admissions on file, 
together with the affidavits, if any, show 
that there is no genuine issue of material 
fact on any of the Plaintiff’s counts and 
that Defendant is entitled to judgment as 

a matter of law. 

The motion neither attaches nor refers to 
any specific affidavit or any supporting 
memorandum or other documents. 

This is Young’s first time handling a 
motion for summary judgment. He goes 
back to his office and takes a close look at 
Rule 56. The rule does not require the 
attachment of any brief or other documents 
and does not require that the motion set 
forth with specificity either its factual or its 
legal basis. It also allows the hearing to be set 
as early as ten days from the date of the 
motion. Mr. Scorch did not coordinate this 
hearing date with Mr. Young. 

Young then reads Rule 5(al) to see if it 
requires the filing of a brief or memorandum 
in support of a dispositive motion. It does 
not. It simply allows a party who desires to 
submit a brief or memorandum to the court 
on a dispositive motion to serve the oppos- 
ing party “at least two days before the hear- 
ing on the motion.” Young considers the 
mindset of Mr. Scorch, with whom he has 
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battled all these months. Scorch has proba- 
bly been working on his brief for weeks, pos- 
sibly months, in advance of filing the bare- 
bones motion. Scorch will probably use the 
two-day rule to his advantage, springing a 
masterfully crafted brief on Young at the last 
possible minute—two days before the hear- 
ing as allowed under Rule 5(al). Young will 
be working blind. He must serve his 
response brief just as he receives the oppos- 
ing brief—two days before the hearing. The 
two briefs will cross paths simultaneously, 
neither addressing the other. 

Young does not come home early. He 
digs further into the rules of civil procedure 
and finds Rule 7(b)(1), which states: 

(b) Motions and Other Papers 

(1) An application to the court for an 

order shall be by motion which, unless 

made during a hearing or trial or at a ses- 
sion at which a cause is on the calendar 
for that session, shall be made in writing, 
shall state with particularity the grounds 
therefor, and shall set forth the relief or 
order sought. The requirement of writing 
is fulfilled if the motion is stated in a writ- 
ten notice of the hearing of the motion. 
Young finds solace in the words “shall state 
with particularity the grounds therefor.” 
Young quickly drafts a motion to strike 
Scorch’s summary judgment motion for lack 
of compliance with Rule 7(b)(1) or, in the 
alternative, for continuance of the hearing. 
He asks his paralegal to file the motion and 
set it for hearing on the next available hear- 
ing date. The next available hearing date is 
the same day as the motion for summary 
judgment. Young considers. What if his 
motion to strike or continue is denied? What 
if the court finds that the “particularity” 
requirement is vague and that Scorch’s antic- 
ipated brief effectively satisfies the require- 
ment? 

Por the next ten days straight, Young 
buckles down to prepare his brief in opposi- 
tion to the motion for summary judgment, 
sacrificing valuable time not only from his 
family but from more fully preparing for trial 
and handling his other cases. He is wary of 
being too verbose but he is afraid to leave out 
anything, not sure what Scorch intends to 
cover in his brief and afraid to leave any pos- 
sible point unaddressed. At the two-day 
deadline, Young attempts to fax his volumi- 
nous brief and attachments to Scorch. 
Unfortunately, his fax machine breaks down. 


And his paralegal is sick today. He has no 


choice but to personally deliver his bound 
brief and its attachments to opposing coun- 
sel and to personally deliver two copies of it 
to the courthouse, one for filing with the 
clerk and one for delivery to the judge. 

To his surprise, the clerk actually refuses 
to file Young’s binder or any of its docu- 
ments. “Didn't you read Rule 5(d)?” asks the 
clerk. Young stares back in silence. The clerk 
reads him the rule. It allows filing of requests 
for admissions with the court, but then 
states: 

[E]xcept that depositions, interrogatories, 

request for documents, and answers and 

responses to these requests may not be 
filed unless ordered by the court or until 
used in the proceeding. Briefs and mem- 
oranda provided to the court may not be 
filed with the clerk of the court unless 
ordered by the court. 
Young carries the two binders to the hearing 
judge’s chambers and hand delivers one of 
them to the judge's assistant, who frowns at 
Young's heavy binder. 

At his office, Young finds his opposing 
counsel’s 15-page memorandum. It packs a 
punch and it attaches an affidavit from the 
president of Defendant Corporation. Young 
reads Rule 56 again. It does not say that the 
moving party can serve an affidavit two days 
before the hearing. Rule 56(c) specifically 
says, “The adverse party may serve opposing 
affidavits at least two days before the hear- 
ing.” Young is flabbergasted. What if the 
court deems the words “adverse” and “oppos- 
ing” to include the moving party, which is, 
after all, adverse and in opposition to the 
non-moving party? Young does not want to 
take any chances. Wishing he had just one 
more opposing affidavit on a_ particular 
point, Young calls his client, Plaintiff, who 
has caught the same bug as his paralegal and 
is in no position to fully address Defendant's 
brief. Young prepares a Rule 56(f) affidavit 
stating that his client “cannot for reason of 
illness present by affidavit facts essential to 
justify his opposition.” Young also files a sec- 
ond motion to strike or continue, this one 
on the basis that Scorch’s affidavit is untime- 
ly and that Young cannot get an opposing 
affidavit in time. 

At the hearing two days later, Judge 
Extreme Hypothetical calls Mr. Scorch to 
argue his motion for summary judgment 
before giving Young an opportunity to argue 
his motions to strike or continue. Young 
interrupts and asks the court to hear his 
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motions first. “Let’s just hear what Mr. 
Scorch has to say first,” says the judge. After 
extensive argument from Scorch, Judge 
Hypothetical looks to Mr. Young. Young 
begins by arguing his motions to strike. The 
judge then turns to Scorch, who argues as 
follows: 

Judge, Rule 7(b)(1) is not clear on what 

is meant by “with particularity.” It does 

not require the setting forth of particu- 
lar facts or case law. In addition, it says 
in the last sentence that the rule is satis- 
fied “if the motion is stated in a written 
notice of the hearing of the motion.” 

That's a low standard. In addition, | 

believe Rule 7(b)(1) can be read in con- 

junction with Rule 5(al) which allows a 

party to wait until at least two days 

before the hearing to provide a legal 
brief, which I did in this case and it was 
chock full of particular facts and case 
law. As to Mr. Young’s argument about 
my client’s affidavit being late because it 
was served two days before the hearing, 
nothing in Rule 56(a) requires that the 
affidavit accompany the initial motion. 

In fact, that provision uses the word 

“adverse party” to mean the Defendant. 

Here’s what it says, judge: 

A party seeking to recover upon a claim, 
counterclaim, or crossclaim or to obtain 
a declaratory judgment may, at any time 
after the expiration of 30 days from the 
commencement of the action or after 
service of a motion for summary judg- 
ment by the adverse party, move with or 
without supporting affidavits for a sum- 
mary judgment in his favor upon all or 
any part thereof. 

So when Rule 56(c) allows an “adverse 

party” to serve opposing affidavits, that 

allows the moving party or the non-movy- 
ing party to do so. 
Judge Hypothetical nods and denies Young's 
motion to strike. 

Young replies, “Your Honor, I am also 
seeking a continuance on the motion for 
summary judgment because I had trouble 
getting an opposing affidavit from my client, 
who is sick. We served a Rule 56(f) affidavit 
in that regard.” 

Judge Hypothetical asks, “Who signed 
the Rule 56(f) affidavit” 

“I did, your Honor,” says Young. 

“You did. You signed the affidavit, not 
your client?” 

“Yes, your Honor. My client is very sick, 
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your Honor.” 

“Mr. Young, Rule 56(f) says the affidavit 
is to be signed by the party, not the party's 
client. Your motion to continue is denied. 
Let’s hear your response to Mr. Scorch’s 
motion.” 

Young argues his heart out, doing his best 
to point out the many exhibits creating gen- 
uine issues of material facts. At the end of the 
argument, Judge Extreme Hypothetical is 
not persuaded by the freshman lawyer. He 
grants summary judgment, handing Young 
his binder of documents. 

Young takes the binder to the clerk for fil- 
ing to preserve the record on appeal. The 
clerk again refuses. In a panic, Young runs 
into the parking lot and grabs Scorch asking 
him to return to the courtroom. Scorch 
agrees. In Judge Hypothetical’s chambers, 
Young asks the judge for leave to file the 
binder. Scorch objects, arguing that under 
Rules 5(al), 5(d), and 56(c) the adverse 
party “may serve” opposing affidavits, briefs, 
and documents two days before the hearing 
but may not “file” them. Young responds 
that under Rule 5(d), the attachments can be 
filed if either “used in the proceeding” or 
“ordered by the court” and argues that 
because he “used” the documents at the hear- 
ing, they should be filed. Judge Extreme 
Hypothetical denies Young’s request to file 
the exhibits but allows Young to file his bare 
brief. 

In building his appellate record, Young 
reads appellate Rule 9(j) allowing the record 
to include “all papers filed” and appellate 
Rules 11(a)-11(c) allowing the record to be 
determined by agreement or approval of 
appellee and, if not agreed or approved, by 
filing a motion to settle the record on appeal 
with the judge whose order is being 
appealed. Scorch unreasonably refuses to 
agree to Young's proposed record. Young files 
a motion with Judge Extreme Hypothetical 
and prays. 

Although this is an extreme example, 
rules that can be bent to extremes often are. 
The following are some simple suggested 
changes to Rules 5, 7, and 56 of the North 
Carolina Rules of Civil Procedure to address 
such a situation. Rule 56 should be amend- 
ed to require (1) that a motion for summary 
judgment contain a statement of facts and 
memorandum of law specifying the particu- 
lar factual and legal basis for the motion and 
attaching any affidavits intended to be relied 
upon at the hearing, (2) that the motion and 


its supporting statement of facts, memoran- 
dum of law, and affidavits, if any, shall be 
filed and served at least 45 days before the 
time fixed for hearing, and (3) that the non- 
moving party shall file its response and any 
affidavits and documents it intends to rely 
on at the hearing, if any, at least five days 
before the-date of the hearing or 40 days after 
the filing of the moving party’s motion, 
whichever date is earlier. 

Rule 5(al) should track the Rule 56 
amendments by requiring (1) that service of 
a brief or memorandum supporting a dis- 
positive motion shall accompany or be 
incorporated into the motion, (2) that the 
time fixed for hearing shall be at least 45 days 
from the date of hearing on the motion, and 
(3) that the responding party’s opposing 
brief or memorandum, if any, shall be filed at 
least five days before the hearing or 40 days 
after the moving party's motion, whichever 
date is earlier. Rule 5(d) should be amended 
to explicitly allow either party to file with the 
clerk copies of any briefs, memoranda, affi- 
davits, or other documents that the party 
intends to provide to the court at a hearing 
on a dispositive motion. Rule 7(b)(1) should 
be more clear, requiring that the motion 
“shall specify the particular factual and legal 
grounds therefor.” 

These amendments would go a long way 
to reducing sharp and frivolous motion prac- 
tice on dispositive matters in our courts. Not 
only would the moving party be required to 
be specific as to its basis for the motion, but 
the responding party would have no excuse 
for not adequately responding to the motion 
after being given ample opportunity to con- 
duct additional discovery if needed, obtain 
opposing affidavits, and prepare an opposing 
statement of facts and memorandum of law 
specifically tailored to a moving party's dis- 
positive motion. Legal memoranda and 
briefs that come before our judges will likely 
be more concise and better written. In addi- 
tion, both the moving and the responding 
party are ensured a record on appeal that 
includes everything supplied to the judge. In 
a world of increasingly intense and complex 
litigation, civility is sometimes a casualty. 
But if our own rules of civil procedure allow 
such uncivil behavior, how can we assure 
that future Mr. Youngs will not face future 
Mr. Scorches? = 


John W. Reis is a member of Cozen 


O’Connor in Charlotte, www.cozen.com. 


SPRING 2005 


Stand Out In 
Your Field... 
Specialize! 


# Enhance Your Professionalism 


= Increase Knowledge in 
Your Practice Area 


= Demonstrate Your Skill 
and Experience 


® Increase Business 
and Referrals 


The North Carolina State Bar 
certifies attorneys as specialists 
in the following areas: 


SI Bankruptcy Law 


» Criminal Law 


= Estate Planning and Probate Law 


" Family Law 


si Immigration Law 


= Real Property Law 


» Workers’ Compensation Law 


Applications are accepted 
annually in May — June. 


Examinations given in 
November of each year. 


CONTACT 
ALICE NEECE MINE 


(919) 828-4620 


OR E-MAIL DENISE MULLEN 
dmullen@ncbar.com 


www.nclawspecialists.org 


North Carolina State Bar Board of Legal Specialization 


eration Iraqi Freedom II 
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n the spring of 1989, I was a senior at J.E Webb High School in Oxford, North Carolina. My heart and soul 


was in Annapolis, Maryland. I was determined and eager to start my collegiate career as a naval cadet at the US 


Naval Academy. Although a valedictorian with good SAT scores, I was denied an appointment to the Academy 


due to my poor eyesight. As an 18-year-old young man who academically achieved everything he wanted, I was 


devastated to learn of the rejection. From that point 


forward, I was bitter about everything military. 


In September 2000, my bitterness finally 
subsided. My love for my country and our 
freedoms outweighed any resentment I still 
harbored. At the time, I was a practicing 
attorney in Greenville, North Carolina, and 
was engaged to a lovely woman, named 
Michele R. Lister. I enjoyed practicing law, 
but I felt a yearning to do my duty. The 
same duty honorably performed by my 
grandfathers in World War II. 

Therefore, with permission from “She 
Who Must Be Obeyed,” I applied for a 
direct commission in the North Carolina 
National Guard (“Guard”) as a Judge 
Advocate General (“JAG”) officer.2 In 
March of 2001 I was granted a life-long 
dream and was commissioned a first lieu- 
tenant in the Guard. 

The stigma of being a guardsman was 
immediately evident. We were called “week- 
end warriors” and described as civilians who 
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CPT Kemp is one lawyer among many in this 30th BCT picture at FOB Caldwell, Iraq in April 
2004. Other attorneys pictured are COL Conormon, MAJ Wells, MAT Stevens (judge), and SGT 


Zuluagabetancur. 


played army once a month. This stereotype 
was not only untrue, but also existed since 
the days of the Vietnam Conflict. 

Then September 11, 2001, happened. 
everywhere 


Immediately, citizens 


approached me offering thanks and _assis- 


tance. I was grateful for the attention, but 
ashamed that I did little to earn it. We even 
had people insist on paying for our lunch or 
dinner at restaurants. Although not embar- 
rassed at being an officer, I was admittedly 
uncomfortable at the attention being given 
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to us. 

The invasion of Afghanistan was swift 
and decisive with brave soldiers sacrificing 
their lives for the freedom and rights we 
enjoy as citizens of this great country. I was 
envious, as I wanted to be in the fight. I 
wanted to do more for my country. I felt like 
a third-stringer, watching the big game from 
the sidelines knowing I would never play. 

Next, the United States turned their 
attention on Iraq. Whether you agree or not 
with the decision to continue the Global 
War Against Terrorism in Iraq, the decision 
was made by our president, as commander 
and chief of the Armed Forces. Therefore, 
our soldiers valiantly and bravely followed 
the orders of their leader. 

In the fall of 2002, during the build up 
and preparation for Operation Iraqi 
Freedom, I was alerted for possible deploy- 
ment in support of the mission. My family, 
especially my wife and mother, balked at the 
idea of a lengthy separation from me. 
However, I was excited and again eager to 
serve my country. 

Unfortunately, we were not mobilized 
and, therefore, continued with our mission. 
At the time, our mission was to complete a 
rotation at the National Training Center at 
Fort Irwin, California. In May of 2003, we 
loaded our equipment and for three weeks 
conducted war games in the desert of 
California. 

Below I address my experiences as a 
North Carolina National Guardsman, being 
called to serve in our federal forces by the 
President. 

I enjoyed reading “A JAG’s Journey in 
Iraq” by LTC Kirk G. Warner, Commander 
i2thesisOm However, based on? LIC 
Warner’s article, my experience differs in 
three main areas: 

1) LY'C Warner’s experience occurred 

before and during the liberation of Iraq 

in Operation Iraqi Freedom I. I deployed 
into the Iraqi theater during Operation 

Iraqi Freedom I (“OIF II”); 

2) LY'C Warner's experience touched the 

highest echelons of the Coalition Forces 

and Iraqi Government. Once in Iraq, his 
base of operations originated from 

Baghdad. My location was far from 

Baghdad, in Iraq’s countryside, near the 

Iranian Border-away from the law mak- 

ers; and 

3) LIC Warner assisted in laying the 


foundation of Iragi Law. I implemented 
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and taught the law to the local, rural 
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populace. 
Mobilization 

When the 30th eSB returned from 
NTC, all the soldiers felt a relief and a satis- 
faction for a job well done. As soon as we 
returned, an air of anxiety started to fester. 
Whispers in the wind, talk among com- 
manders and unusual troop movements 
began. Iraq was on our radar. Our faces 
changed from relief to worry. The worry was 
of the unknown and uncertain future. 
However, faith in our leaders was steadfast, 
and our work ethic did not falter. 

Although my wife was upset, I was excit- 
ed about the possibility of being deployed in 
support of my country. On September 20, 
2003, we were officially activated and mobi- 
lized in support of Operation Iraqi Freedom 
I. 

Our JAG section consists of three private 
attorneys, an assistant public defender, and a 
district court judge. Lieutenant Colonel 
Todd C. Conormon is an attorney practic- 
ing law in Fayetteville. L'C Conormon sac- 
rificed his practice in order to deploy to 
Iraq. Major John Warner Wells H is an 
attorney in private practice in Greenville. 
His practice subsequently closed due to his 
service to his country. Captain David P. 
Stillerman is an instructor at East Carolina 
University and an attorney for Pitt County 
Memorial Hospital. Both of his positions 
placed on hold pending his service. 

MAJ Henry L. Stevens IV, a district 
court judge from Warsaw, North Carolina 
overcame many obstacles in order to deploy 
and maintain his judgeship. Major Stevens 
received permission from the Department 
of Army in order to retain his seat on the 
bench. Thankfully, the Department of 
Army granted his request and allowed him 
to keep his seat. He received another gift as 
he ran unopposed in the November 2004 
election. Lastly, I am an assistant public 
defender in Pitt County. I work for an 
employer, Donald C. Hicks II, a former 
marine himself, who is very supportive of 
my deployment and graciously held my 
position until my return. 

This team of attorneys with a legal 
administrator, Chief Warrant Officer 3 
Donald W. Mial who is an administrator of 
a juvenile detention facility, and six non- 
commissioned officers was gathered for one 
mission, which was to provide legal advice 


to command and legal support to the sol- 
diers. 

Our mobilization started in Clinton, 
North Carolina, headquarters for the 30th 
eSB. After 14 days we moved to Fort Bragg, 
North Carolina, our home for the next five 
months. During the mobilization, the JAG 
section resolved various legal issues of sol- 
diers, such as preparing over a thousand 
powers of attorney and wills, handling 
minor traffic offenses, reviewing lease agree- 
ments, advising on labor law concerns, and 
assisting with domestic issues. 

Our other main mission was operational 
law. We prepared, gathered, and analyzed 
rules of engagement, laws of war, and con- 
ducted practical training exercises for our 
soldiers. Therefore, hours were spent review- 
ing and learning the Geneva Convention, 
Hague Convention, and other various inter- 
national treaties. These treaties, in combina- 
tion with guidance from higher headquar- 
ters, determine the rules we abide by and the 
laws we follow. Once we mastered these 
legal guidelines, we devised a format that an 
infantryman could easily and quickly utilize. 
These principles were critical as our 
brigade's future mission would be to support 
OIF II by stabilizing our area of operations. 

Unfortunately, the aforementioned work 
is only the legal half. The other more diffi- 
cult half is the transformation from a citizen 
to a soldier. The training was intensive con- 
sisting of reviewing common skills, such as 
first aid, protection from biological attacks, 
and familiarization with your weapon and 
the enemy’s weapons. Moreover, much 
training was done outside of North Carolina 
with two war-fighting military rehearsals 
conducted in Germany and various confer- 
ences in Florida. Lastly, we were given a 
thorough medical screening and received a 
lot of shots for immunization purposes. 

In January 2004, in preparation for Iraq, 
we traveled to Fort Polk, Louisiana, to par- 
ticipate at the Joint Readiness Training 
Center. This was our last test with it being a 
challenge in itself. Our transformation was 
imminent from an Armor Unit with tanks 
being replaced with Highly Mobility Multi- 
Purpose Wheeled Vehicles (CHMMWYs’). 
Legally, many issues arose during the mili- 
tary rehearsal, especially in this kinetic envi- 
ronment. Traditional army doctrine has the 
enemy wearing uniforms and fighting posi- 
tions in a 180-degree battlefield. However, 
the fight has changed. Terrorists and insur- 
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gents do not wear uniforms and abide by no 
rules. The army has not only adapted, but 
has done it quite well and efficiently. 


Deployment 

With much training and anticipation, 
we started deploying to the Iraqi theater the 
last week of February 2004. The journey for 
our soldiers has been historic. In a nine- 
month period, the brigade successfully com- 
pleted a rotation at NTC, JRTC, mobilized 
for the first time in over 50 years, and 
deployed to a foreign combat zone. This 
accomplishment was a first for the Old 
Hickory Brigade. 

The fog of war was upon us with much 
uncertainty, plenty of caution, and a healthy 
touch of fear. In the middle of March, the 
journey from Kuwait to Iraq was scary, but 
exciting. From our staging area in Camp 
Udairi, Kuwait, we convoyed for three days 
and two nights to our new home in the cen- 
tral area of Eastern Iraq. The Forward 
Operating Base (“FOB”) was named 
KMTB (Kirkush Military Training Base) or 
Camp Caldwell. This base was our home for 
the next year. 

The battlefield is now 360-degrees. The 
enemy could be anywhere. An innocent 
civilian and an enemy are wearing the same 
outfit. In other words, guerrilla warfare has 
entered the urban setting. Given these 
changes, the value of a JAG officer in a com- 
bat zone has greatly increased and has 
become a combat multiplier. This value can 


be measured by the advice solicited by sol- 
diers of all ranks regarding rules of engage- 
ment, treatment of detainees, processing of 
Iraqi claims by civilians, all types of law. 
Further, we process all violations of the 
Uniform Code of Military Justice 
(“UCMJ”), which is the law that all soldiers 
must follow. Therefore, most actions that 
are criminal in the United States are also 
criminal for soldiers on active duty, regard- 
less of their location. 


Desert Life 


Life in a dusty oven is an analogy of life 
in the desert. The dust particles are like baby 
powder. The heat is constant and suffocat- 
ing with temperatures consistently in the 
high 120s and low 130s with a heat index in 
the mid-150s during the summer months. 
The fleas can be deadly. The disease of the 
deployment is leischmaniasis, a parasitic dis- 
ease transmitted by an infected sand flea. 
Therefore, we treated our uniforms with 
permethrin, used deet to protect our skin, 
and slept under a mosquito net. All these 
measures, provided by the army, shielded 
our soldiers and reduced their chances of 
infection. Further, water is a premium with 
bottled water being a necessity. You will lose 
weight in the desert. This fact is inevitable. 

Our home is near the Iranian border at a 
place far away from the urban terror of 
Baghdad, but with its own manner of terror, 
both isolated and ubiquitous at the same 
time. Rain is nonexistent during the sum- 


CPT Kemp (right) greets North Carolina Congressman Bob Etheridge at Foward Operating Base 
(FOB)Caldwell, Iraq in April 2004. 
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mer. The sandstorms are sporadic, but con- 
suming. How man can survive in these con- 
ditions is a testament to the survival skills of 
the local populace. Intense sandstorms, 
known as “brown-outs,” sometimes occur 
requiring the use of goggles and scarves to 
cover your head—the only protection to the 
stifling dust. 

This environment can be dangerous with 
the threat of dehydration prevalent and 
intestinal conditions possible. However, our 
troops brave the conditions and complete 
their missions, with much work occurring 
in the middle of the night, a little cooler 
than the days. The environment can be just 
as dangerous an enemy as are the insurgents. 


Combat Justice 

The justice system for American soldiers 
in a battlefield can cause much consterna- 
tion for commanders. The justice system is 
command driven. In most cases, soldiers 
accused of violating the UCMJ are likely to 
have more rights than a civilian in the 
United States. Although I wished soldiers 
would avoid trouble, inevitably, we did have 
a few soldiers discovering trouble, such as 
showing disrespect to a superior officer. 

One such case was egregious enough that 
it warranted a court-martial. My mission 
was to prosecute a soldier by court-martial 
in Iraq. Although at first it sounds easy, 
logistically it was a nightmare. Imagine hay- 
ing to be responsible for all your witnesses 
and their transportation to a court located 
in a combat zone. 

In order to travel in Iraq, one must have 
security. [he witnesses are scattered all over 
Iraq. The amount of manpower to prosecute 
a court-martial is staggering. Although jus- 
tice may be slow, expensive, and dangerous, 
justice must be completed in order to main- 
tain good discipline within the ranks. 

Therefore, I had the privilege and honor 
to prosecute the first court-martial in the 
North Carolina National Guard in over 50 
years. I was also in charge of the logistical 
aspect of ensuring the witnesses were in 
attendance. This was no easy task. The wit- 
nesses had to travel via combat patrol 
through dangerous areas avoiding impro- 
vised explosive devices (“IEDs”) just to 
deliver them to court. Additionally, the 
bailiff and security for the court had to be 
provided by the soldier's army unit. 

The judge was Colonel James E. Pohl, 
who was the judge handling the Abu Ghraib 
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detainee abuse cases. I have much respect for 
this judge. He is a no nonsense but reason- 
able judge with fair but tough sense of jus- 
tice. The irony is that I am a defense attor- 
ney in the civilian world but a prosecutor in 
the military world. 

I am not qualified to explain the effort, 
planning, and supplies needed to execute 
missions involving combat patrols for the 
transportation of witnesses and evidence in 
cases. However, these soldiers risked their 
lives by going out on combat patrols to 
ensure justice was done. I was proud of all 
the soldiers and their safe passage to the 
court-martial, which was held in one of 
Saddam’s Palaces in Tikrit, Iraq. We were 
indeed fortunate with the location as courts- 
martial in Southwest Asia take place in 
tents, chapels, and other various buildings.4 

In one of the most beautiful, colorful, 
and architecturally enlightened courtrooms, 
my trial lasted a day with the soldier being 
found guilty of obstructing justice and dis- 
respect to a superior commissioned officer. 
The soldier was reduced in rank and given 
30 days. Of course, no confinement facility 
exists in Iraq for US service members. 
Therefore, the soldier had to be flown out of 
Iraq to the nearest confinement facility, 
which happens to be in Kuwait. At times it 
is difficult to imagine that not only are you 
trying a case on a battlefield with your 
courtroom under the threat of mortars or 
attacks, but now you must transport the 
convict/prisoner to a different country for 
him to serve his time in jail. I state again my 
contention that logistically a court-martial 
in a combat zone is difficult. 


Foreign Claims 

hes sUS Army \Glaims* Services 
(USARCS) received responsibility for tort 
claims in Iraq on 17 June 2003.° The judge 
advocate general, based out of Washington, 
DC, supervises the claims offices. The rule 
of law is the Foreign Claims Act. The gener- 
al rule is the US will not pay for claims 
made by local nationals if the claims arose 
from US combat activities. The Act further 
directs Foreign Claims Commissions, nor- 
mally judge advocates, appointed to resolve 
claims, by using host nation (Iraqi) law to 
determine liability.© The problem arises as 
to the type of authoritative sources of Iraqi 
law for liability and damage determinations. 

MAJ Henry L. Stevens IV was the for- 


eign claims commission for the 30th BCT. 
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MAJ Stevens, a district court judge from the 
North Carolina 4th Judicial District, decid- 
ed over 125 claims made by Iraqi citizens in 
the first six months of deployment and paid 
monetary compensation in the tens of thou- 
sands. His job description is similar to a 
claims adjuster with authority to settle 
claims in an amount $15,000 or less. 
Although the limit is small when compared 
to claims settled in North Carolina, this 
amount is substantially more to the average 
Iraqi citizen, who makes an average annual 
income of approximately $1,000.00 a year. 

Obviously, when word reached the local 
populace that “money was being handed 
out,” many Iraqis made claims in an 
attempt to take an advantage of the 
Coalition Force’s deep pockets. Therefore, 
MAJ Stevens thoroughly reviewed each 
claim to determine their validity. Many 
claims were indeed fraudulent or greatly 
exaggerated. For example, a claim of 
$10,000 for damage to a vehicle is extreme 
when the vehicle is 25 years old with a value 


of $150.00. 


Detainee Operations 

Detainee operations were the focus of 
many newscasts in America and throughout 
the world. The Abu Ghraib scandal was def- 
initely a dark cloud over our armed forces. 
This abhorrent display is the exception and 
not the rule. The soldiers with whom I had 
the pleasure of serving handled prisoners 
with dignity and respect in compliance with 
the Geneva Convention and customary 
international law. Our role was to ensure 
that the detainee was treated appropriately 
and his case properly documented, in accor- 
dance with the rules of engagement and 
applicable international law. 

These conditions require a paper trail, 
which is very difficult to construct in a com- 
bat zone. Further, the line soldiers who 
spend a majority of their time in the austere 
and harsh environment battling Anti-Iraqi 
Forces must produce sworn statements to 
support the reason for the detention. This 
task is especially difficult when the soldiers 
are tired and hungry. Moreover, despite the 
demands on these soldiers, they grudgingly 
produced the sworn statements. However, 
make no mistake about it, the soldiers I have 
worked with have always done their duty 
with enthusiasm, professionalism, and thor- 
oughness. 

Once the paperwork is complete, we 


decide whether or not to prosecute the 
detainee in a local Iraqi Court or in a special 
court in Baghdad, called the Central 
Criminal Court of Iraq (CCCI). This court 
has national jurisdiction and primarily pros- 
ecutes Iraqi citizens or insurgents for crimes 
against Coalition Forces. However, even in 
this type of court, the judge and attorneys 
are all Iraqi. Therefore, Iraqis are enforcing 
their own laws. 


Iraqi People 

The Iraqi people are tribal and secular in 
nature. Their focus is on their family, more 
so than their self. Their family achievements 
outweigh their personal accomplishments. 
Their people number over 24 million with 
75% being Arabic, 20% Kurdish, and the 
remaining five percent a hodgepodge of 
other ethnicities. With Arabic power brings 
decisive division with a Shia majority and 
Sunni minority. Ironically, the Sunni minor- 
ity was the ruling power as Saddam Hussein 
was their most famous (infamous) 
member.’ 

Islam has been the state religion with 
97% of the population being either Shi’a or 
Sunni. Iraqi faith is unquestionable. Their 
belief is that God or Allah controls every- 
thing directly and in minute detail. This 
belief is sometimes mistaken as fatalism.® 
Although they value justice and equality 
highly; embellishing and exaggerating not 
only exists, but is also accepted in the realm 
of justice and business. These conditions 
create an atmosphere where religious leaders 
are the spheres of influence with control 
over economic, civic, and political aspects of 
Iraqi life. In other words, sheiks, ayatollahs, 
and imams are influential in many aspects of 


Iraqi society. 


lraqi Security Forces 

My working relationships with the local 
Iraqi Security Forces grew to the extent that 
I call them associates and some I call friends. 
In the Diyala Province, the Iraqi Security 
Forces consist of the Iraqi Army (“IA”), 
Iraqi National Guard (“ING”), Department 
of Border Enforcement (“DBE”), and the 
Iraqi Police (“IP”). As JAG attorneys, we 
interacted with all four of these organiza- 
tions. One of my missions was to teach 
these components the law and its practical 
applications. I gave presentations and 
speeches to the Iraqi National Guard and 
New Iraqi Army. Those discussions proved 
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problematic at times due to the use of inter- 
preters, as everything took twice as long. 
Further, many of the Iraqis were past sol- 
diers of the former regime. Therefore, much 
deep-seeded bias and dubious practices had 
to be confronted and rebuked. 

I wanted to empower them with pride, 
patriotism, and knowledge. I informed 
them that the eyes on the world are focused 
on their successes and failures. I instilled in 
them a sense of duty and honor as to being 
an officer of the army. I preached the phi- 
losophy of an army that answers to a civil- 
ian-led government that is led by a man or 
woman in civilian attire, not a military uni- 
form. At first, this concept was difficult for 
them to comprehend, but they slowly and 
surely began to understand. These soldiers 
set the standard. If the Iraqi people see that 
their soldiers respect the law, then they will 
respect the law. These soldiers are the future 
of Iraq and I thoroughly enjoyed my experi- 
ence in working with these brave Iraqi offi- 
cers. 


Prior Iraqi Law 

Iraq’s law derives its origins from Syria 
and Egypt, which follows French codifica- 
tions.? Therefore, its origins are civil in 
nature, as opposed to the common law fol- 
lowed by American Jurisprudence. Iraqi law, 
in principle, is modern and westernized. 
The former regime perverted this process 
for their benefit. For example, a law was 
codified giving some members of the Ba’ath 
Party civil and criminal immunity from all 
public and private actions. Moreover, all 
judges and prosecutors had to be approved 
by the Ba’ath Party.!° 

The two major Iraqi legal codes are the 
Iraqi Penal Code of 1969 and the Iraqi 
Code of Criminal Procedure of 1971. These 
Codes are still the law of Iraq with some 
modifications, enacted by the Coalition 
Provisional Authority (“CPA”), which elim- 
inated some of the offenses. Further, no 
crime exists and no penalty is imposed for 
actions committed if no specific law fits the 
action. !! 

The offenses are categorized as crimes 
against the person, crimes against property, 
and crimes against the public trust. One 
unique aspect of their law is that criminal 
offenses punishable by less than five years 
prosecution may be deferred if the parties 
enter into a reconciliation agreement. !4 
This law allows great flexibility to resolve 


ude 


conflicts that may technically be criminal 
but in reality are civil. 

Three levels of courts exist in Iraq, 
Prench 
approach’: trial court, appellate court, and a 
Court of Cassation, their version of our 
Supreme Court. Further, their Court of 


reflecting the “inquisitorial 


Cassation does not rule on the “constitu- 
tionality or validity” of the law or review the 
evidence. The Court of Cassation deter- 
mines whether the lower courts interpreted 
and/or properly applied the law.!4 

As in many civil law jurisdictions, the 
true power of the judiciary is the judges 
themselves. North Carolina’s criminal sys- 
tem differs as power is shared between the 
judges and the prosecutors. In Iraq, an 
investigative judge conducts the investiga- 
tion and questions witnesses. At trial, the 
prosecutor presents the testimony gathered 
during the previous inquiry and any other 
important documents. The amazing aspect 
of this procedure is that the trial is mostly a 
paper trial—no live witnesses. !4 

Ironically, the four Geneva Conventions 
of 1949, its two Protocols in 1977, the 1948 
Convention, and the 1984 
Torture Convention were ratified by Iraq. 


Genocide 


However, Iraq did not implement any 


national legislation on the — subject. 
Therefore, under Iraqi law, the principles 
were never domestically applied to its citi- 
zens.!° This legal maneuver allowed the for- 
mer regime to receive world accolades for 
their involvement, but not abide by these 


principles in practice. 


Post lraqi Law 
After the 
Saddam Hussein and his regime by 
Coalition Forces, the Coalition Provisional 
Authority (“CPA”) was established. The 
administrator of the CPA was Paul Bremer, 
whose authority came from the CPA and 


successful overthrow of 


United Nations’ Security Resolutions, espe- 
cially UN Security Resolution 1483 (2003) 
which authorized the exercise of powers by 
the CPA to include executive, legislative and 
judiciary authority. 

Pursuant to this authority, Administrator 
Bremer promulgated and signed into law 
over 100 regulations, orders, public notices, 
and memoranda. These legal documents 
had the immediate effect of law and 
superceded all other Iraqi laws. These laws 
ranged from the regulation of Iraqi’s natural 
resources to the creation of new Iraqi min- 


istries and departments. Although the CPA 
literally reconstructed the government, great 
caution was taken to ensure that the law, 
prior to the Ba'ath Party’s perverse interpre- 
tation, would continue to be enforced. 
Therefore, subject to a few specific provi- 
sions being suspended, the Iragi Penal Code 
and Iragi Criminal Procedures still have the 
full force and effect of law. 

On 8 March 2004, after much negotiat- 
ing, the Transitional Administrative Law 
(“TAL”) was signed by the representatives of 
the various tribes and regions of Iraq. The 
TAL is analogous to our Constitution in a 
limited sense. This document is currently 
the supreme law of the land. The document 
establishes the branches of government, 
enumerates the rights and freedoms of the 
Iraqi people, defines the role of the special 
tribunals and commissions, empowers the 
local governates and regions, and outlines 
the transitional period.!° 

The TAL is only temporary—a template 
for democracy. The intent of the TAL is to 
promote the future of all Iraqis. Although 
some scholars criticize this document for its 
content or absence thereof, one wonders 
whether or not our US Constitution would 
suffer the same level of scrutiny if ratified 
today. However, make no mistake; Iraqis 
know this law is only a roadmap for their 
own path in the land of a true 
republic/democracy. 

The TAL clearly outlines the process and 
establishes the parameters of the elections by 
the Iraqi people. First, Iraqis are to vote for 
representatives, who will construct their 
own constitution. This constitution will 
replace the TAL. Once their constitution 
has been ratified, the next step is to create 
and launch an elected government of repre- 
sentatives. A full-fledge democracy in a 
region of dictatorships and sovereign 
rulers—a beautiful sight indeed.!7 

On 28 June 2004, a historic event 
occurred as sovereignty was transferred from 
the CPA to the Iraqi Interim Government 
(“IIG”). The IIG, empowered by the TAL, 
manages and governs the day-to-day opera- 
tions of the Iraqi government. Their function 
is also temporary in existence. Once a consti- 
tution is ratified and a government is estab- 
lished, the IIG is abolished. However, the IIG 
was the Iraqi government during my tour in 
Iraq. They created laws, offered guidance to 
its application, and dictated policy. Indeed 
some of the same leaders of the temporary 
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government may be the future elected leaders 
of the new Iraqi government. 


Operational Missions 

Search Warrant 

I was given the opportunity to prepare 
and participate in two missions that became 
a template of operations. The first mission 
occurred soon after the transfer of sover- 
eignty. The mission was to seize records 
from an Iraqi bank. Although the more 
expedient way was to go to the bank and 
demand the records, this method is incon- 
sistent with existing Iragi laws as Paragraphs 
72 and 73 of the Iragi Law of Criminal 
Proceedings of 1971 required a search war- 
rant.!8 Therefore, I traveled via military 
convoy to the town where the bank was 
located. Then, I coordinated the mission 
with the Iraqi Police. I had a signed affidavit 
by the 30th BCT administrative officer, out- 
lining the supporting evidence for the search 
warrant. 

Although this mission occurred on a 
Wednesday, I did not plan on it being a 
national holiday. However, being a deter- 
mined and dogged attorney, I was on the 
hunt for a judge with the courthouse being 
closed. We first went by his home, which 
was empty. We checked another judge’s 
house—nobody home. We then cruised to 
the bizarre in the middle of downtown look- 
ing for the judge in some of his known 
hangouts. Unfortunately, we were unsuc- 
cessful. However, we were persistent. As too 
many resources had already been expended, 
we waited for him at his house. The judge 
finally arrived at his home. At first, he was 
startled. I explained to him my purpose and 
he understood. 

We finally got our search warrant and 
went straight to the bank manager's house. 
She was not pleased and did not want to 
come. This was a religious holiday. 
However, the Iraqi Police finally persuaded 
her, and she met us at the bank. She called 
in one of her tellers to access the computer 
in order to retrieve the records—mission 
successful. Moreover, the bank manager was 
wise, using the time with me to arrange the 
installation of a panic button in the bank. I 
thought the request was reasonable; there- 
fore, we accommodated her request. 

Mutual Aid Agreement 

My next mission was drafting a mutual 
aid agreement among Iraqi Security Forces. 
This mission was indeed delicate as distrust 
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and jealousy exists among Iraq's law enforce- 
ment agencies. However, cooperation 
among these agencies is imperative in the 
war against terror and its insurgents. Many 
instances of working inadvertently against 
one another on missions have occurred. 
Therefore, my goal was to prepare a docu- 
ment for all to sign outlining jurisdictional 
issues and assistance guidelines. 

The document I proposed was very basic. 
Unlike mutual aid agreements in the United 
States, insurance language and liability con- 
cerns were absent. The point of this agree- 
ment was to arrange a medium for the parties 
to communicate and cooperate. Further, the 
document was not named a mutual aid 
agreement, but was instead called a standard 
operating procedure. This language avoided 
having the agreement ratified by their respec- 
tive headquarters. Although I am sure agree- 
ments will originate from a higher agency in 
the future, the unknown factor is the time 
element. Further, during the interim time, 
this document will codify in writing the 
manner in which each of the law enforce- 
ment agencies conducts business. 

Therefore, we met with the battalion 
commander of the local Iraqi National 
Guard and the chief of police of the partic- 
ular village. The mission was a success as 
both parties agreed to sign the document. 
Admittedly, I felt on this day we had signed 
a peace treaty among the agencies. This 
process was a stepping stone in the right 
direction. 


Conclusion 

I have been mobilized over one year and 
have been in Southwest Asia for over seven 
months. If you asked 18 months ago 
whether or not I would be in Iraq, I would 
have given you a funny look and a gasp of 
disbelief. However, my country called and I 
answered. Although I miss my family, I 
enjoyed the opportunity and experience of 
creating history in Iraq. I enjoyed participat- 
ing with these fine American soldiers in the 
building of a new democracy. The journey 
was hard and tough times are in their future. 
However, our country has experienced 
tough times both from internal and external 
sources. History making is not easy. If our 
Founding Fathers were here today, they 
would be the first to tell us this. 

Personally, | matured at a staggering rate 
in this environment. The manner in which 
I handle my affairs, express my faith, and 


appreciate all I have has changed dramati- 
cally for the good. I have grown spiritually 
and my relationships with all who surround 
me have significantly developed. I love my 
family and I love my country. My actions 
here and now will affect events in the future. 
I just pray these events are peaceful in nature 
and prosperous to the region. The soul of 
the Iraqi people is a pure one. Do not let the 
few terrorists on television pervert your 
opinion of them. Their culture is honorable 
and their intentions are noble. The road to 
success will be a long one, but I am willing 


to help build it. = 


Robert Kemp graduated from Wake Forest 
Law School in 1996. He joined the National 
Guard in March 2001 and has been mobi- 
lized since September 20, 2003. He returned 
from Iraq, but is currently on active duty and 


stationed at Fort Bragg. Kemp is assistant pub- 
lic defender for Pitt County. 


Endnotes 


. The author wishes to thank the judge advocates who 
concurrently served in the 30th BCT for their sup- 
port and leadership. The author further thanks the 
assistance of Captain Matthew J. Handley, 30th 
BCT’s Public Affairs Officer. 


2. RUMPOLE OF THE BAILEY, by Sir John 
Mortimer, Home Box Office, Division of Time 
Warner Entertainment Company, L.P. (2002). 


. Lieutenant Colonel Kirk G. Warner, A JAG’ Journey 
in Irag, THE NORTH CAROLINA STATE BAR 
JOURNAL, Volume 9, Number 3 (Fall 2004). 

4. Interview with Colonel James L. Pohl, Chief 

Military Judge, 5th Judicial Circuit, at FOB Danger, 

Tikrit, Iraq. These locations have been venues of his 

trials in theater. 


_ 


Oo 


5. Major Herring, Information Paper, Iraq Tort Claims 
Update (29 September 2003) 


6. Id. 


7. Ist INFANTRY DIVISION SOLDIER'S HAND- 
BOOK TO IRAQ [UNCLASSIFIED]. pp. 1-1, 2-1. 


8. Jd. at 1-2 and 2-2. 


9. Professor M. Cherif Bassiouni, IRAQ POST-CON- 
FLICT JUSTICE: A PROPOSED COMPRE- 
HENSIVE PLAN, p. 2, (28 April 2003)(Revised 2 
January 2004), International Human Rights Law 
Institute, DePaul University, College of Law. 


10. /d. at 4: 
iil, JEL ei}. 
12. Id. 

13. Id. pp. 3-4. 
14. Id. at 4. 
15. Id. pp. 4-5. 


16. TRANSITIONAL ADMINISTRATIVE LAW 
(March 2004) 


17. Id. 


18. Paragraphs 72 and 73, LAW OF CRIMINAL 
PROCEEDINGS WITH AMENDMENTS (1971) 


SPRING 2005 


= 
REN 
i ara ea 
ue 
Ta 


« 
q 
- 
bah: 
& 
g 4 a +) 
7 
ee 
& 
i ge 


nsels the\counsele 


a. - 
4 = = 
is ze 


* 


If you feel there is nowhere to go with your problems, LAP can help. 
understand the competition, constant stress, and high expectations yout 
as a lawyer. Dealing with these demands and other issues can be over- 
whelming. LAP offers free and confidential support because sometimes the 
most difficult trials lie outside the court. 


Lawyer Assistance Program 
www.nclap.org 
Don Carroll Ed Ward 
Director, LAP Assistant Director, LAP 
: nclap@bellsouth.net | eward@ncbar.com 
PALS@rFriIenpDs 1.800.720.PALS 1.877.627.3743 


Assumption of the Risk—Suill 
Viable? 


BaveeRlONbyb Ralean eRe nD ale: 


e live in an entitlement society with the word responsibility paling from our 
vocabulary. This mentality is pervasive and anytime we find ourselves 
wronged, even by our own choices, we are quick to put the blame on some- 


one else. Our courts are filled with litigation seeking to assess liability to any- 


one who may even remotely be the catalyst for an injury. 


There once lived a doctrine called assumption of the risk 


which operated as a bar to recovery when the plaintiff engaged 


in an activity with which certain inherent risks were associat- 


ed. This concept was especially applicable in sports related 


activities. For example, the sport of snow skiing is not an activ- 


ity “for the timorous” and a participant assumes certain risks, 


such as falling, losing control, or otherwise activating a sce- 


nario that results in injury. 
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In contributory negligence states such 
as North Carolina, this doctrine seems to 
have been pre-empted by the contributo- 
ry negligence issue which acts as a bar to 
recovery when the issue is answered 
against a plaintiff. It is, however still rec- 
ognized as one of the affirmative defenses 
in Rule 8(c) of the Rules of Civil 
Procedure. In Williams v. Nationwide, the 
court submitted an issue of assumption of 
the risk although the jury answered the 
contributory negligence issue “yes,” which 
ended their consideration of the remain- 
ing issues. Williams v. Nationwide, 182 
Se dO5300197 1) a Inwa State Tort 
Claims Act case arising out of a cheerlead- 
ing accident, the court of appeals remand- 
ed the case with instructions to deter- 
mine, among other matters, issues of 
proximate cause, contributory negligence, 
and assumption of the risk. Davidson v. 
University of North Carolina, 142 
N.C.App 544( 2001) 543 S.E.2d 920. In 
an unpublished Fourth Circuit case, 
Linkous v. Sugar Mountain Resorts, Inc., 
the court upheld a directed verdict against 
a plaintiff, skier, among other things, on 
the finding that he had assumed the risk 
and consequently was barred from recov- 
ery. (Linkous v. Sugar Mountain, Resort, 
Inc. CA 84-2060, 4th Circuit, 1984). 
Linkous cites Swaney v. Peden Steel Co, 259 
N.C. 531 and Smith v. Seven Springs 
Farm, Inc. 716 F.2d 1002 (3d. Cir.1983). 

Assumption of the risk applies where 
there is a contractual relationship between 
the parties. It extends only to those risks 
which are normally incident to the occu- 
pation in which the plaintiff engages. See 
Krazek v. Mountain River Tours, Inc., 
involving a white water rafting accident 
(Krazek v. Mountain RiverTours, Inc., 884 
F.2d at 166) and Waggoner v. Nags Head 
Water Sports, Inc., involving a jet ski acci- 
dent (Waggoner v. Nags Head Water Sports, 
Inc., 141 E3d 1162 (4th Cir. 1998). In 
the ski industry, for example, the lift tick- 
ets contain language which specifically 
disclaims responsibility for certain risks 
contained in the disclaimer. 

Notwithstanding the Linkous case. the 
Western District of North Carolina 
(where most of the ski litigation occurs) 
has generally denied a request to submit 
an issue on assumption of the risk, 
although it is usually argued in some fash- 
ion. The lift ticket in the skiing industry 
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generally contains a 
which 


warns against bare 


disclaimer 


slope 
and 


spots and 
conditions, 
puts the skier on 
notice that the pos- 
sibility of an injury 
is ever present. It is 
important to note 
the distinction 
pre- 
injury release agree- 
ment, which has 
been held to be 
contrary to North 
Carolina law, and 


between a 


the assumption lan- 
guage on the lift 
ticket, which sim- 
ply warns of inher- 
ent risks that a skier 
is assuming. This 
distinction is dis- 
cussed in the 
Krazek case. Krazek 
v. Mountain River 
Tours, Inc., 884 
F.2d 163 (4th Cir. 
1989). The distinc- 
tion is also recognized in Alston v. Monk, 
92TN- CwApp 951988): 

There is a 


between agreements to assume inherent 


reasoned distinction 


risks and contracts against liability for 
negligence which is discussed in Alston. 
Alston am Mopkeo 2 NiAGe sAppmo 9373 
S.E.2d 463 (1988); Poston v. Skews, 49 
Fed. Appx. 404 (4th Cir. 2002). The 
defense typically relies on the disclaimer 
on the back of the skiing lift ticket warn- 
ing the skier of the risks inherent in the 
sport. These tickets are usually admissible 
in evidence and allow the ski area an argu- 
ment that the cause of the plaintiff's 
injury was a risk which was contained 
within the disclaimer, and one that is 
inherent in the activity. McWilliams v. 
Varpame 6BN GalG2, 15255. 2del 17, 
(1967). 

North Carolina has a Skier Safety 
Statute (99C) which basically sets forth 
obligations of both the skier and the area 
operators. Like the motor vehicle statutes, 
a violation of one of the prescribed duties 
constitutes negligence. By way of illustra- 
tion the duties of the ski area operator 
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include posting notice of any “unusual 
conditions” at the top of each slope and 
marking any “hidden hazards known” by 
the operator to exist. These two specific 
duties give rise to most of the factual basis 
of plaintiffs’ claims. 

Conversely, the statute requires a skier 
to know the range of his abilities, main- 
tain control, etc. 

Because of the statutory prescriptions, 
the question that arises is whether 99C 
has created a separate set of rules for the 
ski industry, or are area operators bound 
by ordinary common law rules of negli- 
gence requiring a landowner to maintain 
his premises in a safe condition and to 
remove any defects which he either 
knows to exist, or should reasonably 
know to exist. Roumillat v. Simplistic 
Enter., Inc., 331 N.C. 57 (1992). So, the 
question is, did the legislature alter the 
common law by enactment of 99C? The 
difference between the statutory require- 
ment and common law negligence is that 
99C does not contemplate constructive 
notice, but rather, requires actual notice 
on the part of the ski area. The Linkous 
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opinion notes that 99C is a codification 
of the duties of both ski area operators 
and skiers. 

The ski accidents seem to run the 
gamut in terms of mechanism of injury, 
but the universal theme is a fall. Falling is 
an obvious inherent risk in the activity, 
but whether the fall is initiated by a hid- 
den hazard, coming in contact with 
another skier, or colliding with a man 
made object are some of the theories on 
which an injured skier will base liability. 
The sport has traditionally been an activ- 
ity for the hardy but has certainly devel- 
oped as more of a commercial venture as 
more and more ski areas have developed. 
The glitz and lure of the sport, as well as 
the sophistication in equipment, groom- 
ing, and advertisement has led to a more 
fertile climate for litigation. 

The seriousness of the injury typically 
drives litigation, as the highly damaged 
plaintiff feels compelled to try and recov- 
er his monetary damages. These cases 
often are presented on creative theories of 
liability with the assistance of a so called 
“expert” who suggests that there was some 
duty on the part of the area operator 
which was violated and therefore the 
proximate cause of the injury. Even when 
there is no industry standard to cite as 
being violated, the professional expert can 
improvise a standard based upon his back- 
ground in the industry which he advances 
as the cause of the accident. Federal courts 
have become more cautious in allowing 
this evidence under Daubert and Khomo 
Tire. Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579, 113 
S.@e 2 /SOm(lO9S he iuipomel ites @. 
Carmichael, 526 U.S. 137 (1999) The 
North Carolina Supreme Court however 
has recently repudiated its adoption of the 
Daubert rule. Howerton v. Arai Helmet 
Ltd. (Supreme Court, June 2004). 

In cases involving spinal cord injuries, 
the damages can easily be projected into 
the millions. These cases create an incred- 
ibly high stress level for the lawyers, since 
the plaintiffs’ attorney often sees his dam- 
ages with more clarity than the liability 
side of the case. Likewise, the defense 
counsel, who analyzes the liability as min- 
imal or non-existent, suffers from a high 
stress level over the risk of a jury basing a 
verdict on sympathy. Although we know 
there is not a component of mercy in jus- 
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tice, the pressure builds to compromise 
this catastrophic injury case, which 
accounts for the fact that very few are sub- 
mitted to a jury. 

Juries do however follow instructions 
from the court and can and often do 
return verdicts that are logic based rather 
than simply driven by sympathy and com- 
passion. Lawyers in these high profile 
cases need to be skilled in that old gam- 
blers adage “know when to hold them and 
when to fold them.” This may be the 
lawyer's intuitive skill to make that judg- 
ment call at exactly the right juncture 
even when it requires persuading the 
client that half a loaf may be the better 
choice. 

The foregoing observations flow out of 
a recent case tried in the Western District 
Federal Court involving a ski accident 
that rendered the plaintiff a quadriplegic. 
(This case was reported in the September 
6th edition of Lawyers Weekly.) The dam- 
ages in the case were astronomical with a 
$5 million health care plan, lost wages of 
$1 million, and existing medical bills 
nearing $800,000. In addition, Plaintiff 
had damages for future medical, pain and 
suffering, and loss of use of the body. No 
one in the courtroom could help but be 
moved to tears as the plaintiff described 
his life as a quad, relegated to complete 
dependency on someone else to perform 
even his basic biological functions. The 
plaintiff, a 55-year-old contractor with 
ten children, all of whom were in the 
courtroom, described the way his com- 
munity had come to his aid during the six 
years since the injury, rotating the respon- 
sibilities associated with the daily life of 
quadriplegia. 

The trial spanned five days and the 
jury deliberated for slightly over three 
hours. They asked for various exhibits on 
two occasions during their deliberations 
which were submitted in evidence to 
establish the appearance of the slope, 
snow conditions, an elevation survey, and 
various other documents associated with 
the cause of the accident. Although the 
requests for exhibits seemed to suggest 
that logic was trumping sympathy, negoti- 
ations continued while the jury was delib- 
erating, but to no avail. (Strawbridge v. 
Sugar Mt.). 

Some years earlier in another quad 
case against another ski area, the plainuff 


was skiing the edge of the slope, lost con- 
trol, and ran into a tree that was located 
on the side of the slope. The liability the- 
ory was that the slope was designed in 
such a fashion, with a double fall line, so 
that gravity would naturally pull one into 
the tree in question. The plaintiff in this 
case was a remarkable early twenties 
young man who learned to paint with his 
mouth and had since earned considerable 
fame as a painter. This case settled 
halfway into the second week of trial 
before the plaintiff's case was tested with 
a directed verdict motion. (Thomas v. 
Beech Mt.) The settlement negated the 
jury's opportunity to determine the appli- 
cation of assumption of the risk in this 
case; however, there was considerable evi- 
dence that the plaintiff was skiing the 
good snow on the very edge of the slope 
and simply lost control. 

Skiing is a sport where the skier is 
challenging the forces of gravity. His 
speed and control are his defenses to 
being drawn downhill by gravitational 
pull. The thrill of the sport is in the ten- 
sion between control and _ gravity. 
Likewise, trying to reconstruct a ski acci- 
dent is fighting the forces of gravity in 
the sense that it is an uphill exercise. 
Even without an issue and charge on 
assumption of the risk, the fact finders 
have an innate awareness that pitting 
oneself against the forces of nature expos- 
es one to certain natural consequences. 
Whether applying the charge of contrib- 
utory negligence or reading into it the 
assumption concept, juries have to con- 
front the plaintiffs’ voluntary participa- 
tion in an activity inherent with risk. 
Likewise, lawyers dealing with these cases 
have to carefully weigh the risks and 
make the 
negotiations. # 


Solomon call in settlement 


Robert Riddle, who was licensed to 
practice law in 1958, is a family law spe- 
cialist which is the current focus of his 
practice. However, he has done defense 
work for the ski industry for many years. 
He is a member of ASDA (Academy of Ski 
Defense Attorneys), has been legal advisor 
for the Southern Division of NSPS 
(National Ski Patrol System) for 26 years, 
and has represented ski areas in Western 
North Carolina in ski defense litigation for 
over 20 years. 
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Harold Brent McKnight Jr—A 
Life Remembered 


By 1, OSBORNE AwS@ wir IR. 


t is altogether too rare that one is led by his religious faith to the 


law as a career. In that respect, Brent McKnight was indeed 


remarkable, for it was while studying for a graduate degree in 


theology at Wycliff House at Oxford under renowned theolo- 


gian Bishop Stephen Neill, that he began to see justice as an end of religion 


and decided that he could best pursue justice by choosing the law as a career. 


I first met Brent when he was a young 
undergraduate at Chapel Hill, when he was 
doing a summer internship in the interna- 
tional department of a local bank, for which I 
was handling some now long-forgotten mat- 
ter. | remember knowing that he was a John 
Motley Morehead Scholar at Chapel Hill, 
who had been valedictorian of his class at 
Myers Park High School. I remember being 
impressed by his quiet seriousness. I was not 
surprised when I later read that he had won a 
Rhodes Scholarship. 

We were almost two decades apart in age, 
and but for a few illuminating encounters 
over the years, I was never a part of Brent's life. 

He spent half a summer with our firm as a 
summer law clerk, and though I had little 
contact with him, I do remember forming the 
impression that his future lay in something far 
different from the typical big-firm law prac- 
tice. 

I did not know at the time that one of his 
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8/25/03 US District Judge H. Brent McKnight addresses the 
packed courtroom during his induction ceremonies. (David T: 


Foster Ill/The Charlotte Observer) 


Morehead internships was with Senator Sam 
Ervin’s Watergate Committee, where, buried 
in a windowless room, under the supervision 
of Sam Dash, he read through 1,100 boxes of 
documents that had been produced in 
response to subpoena. It is a happy circum- 
stance that he apparently did not relate that 
experience to the practice of law, or he might 
never have chosen to go to law school. 

Aside from knowing where he was and 
what he was doing, I had little contact with 
him until the Federal Court system created a 
new office, the Magistrate Judge, and the local 
court qualified for two such positions. I was 
among his seniors in the local bar whose 
advice he sought about whether he should 
apply for the position. At the time, no one 
knew what these new positions would 
involve, or even how they would compare in 
stature and importance with the state court 
judgeship he already had. 


He showed up for our downtown lunch 


appointment obviously having walked up the 
hill from the courthouse on crutches. He told 
me solemnly that he had broken his foot in a 
karate match when he missed his opponent 
with a kick and hit a wall instead. That he had 
decided to make it up Fourth Street without 
calling to tell me of his problem spoke vol- 
umes. Years later, when I reminded him of 
that day, he broke into that shy smile that was 
his trademark and remarked, “Beth told me 
that I had no business in a karate match with 
a guy that much younger than I was!” 

I appeared before him only twice during 
his tenure on the federal bench. A couple of 
years after he went on the bench, a discovery 
dispute my firm had been asked to take over 
in midstream landed on his docket. His care- 
fully crafted and eminently sensible order 
told me that he had indeed absorbed and 
remembered some practical lessons from that 
distant summer's experience with the 1,100 
boxes of paper. 
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Several years later, I represented one of 
the parties to a lawsuit that grew out of a 
power struggle over control of a public hos- 
pital. Both sides agreed to have the case 
referred to a mediated settlement conference. 
Judge McKnight was the judicial officer 
assigned to preside over the mediation. We 
quickly found that this experiment in judi- 
cial peacemaking in the local federal court 
had been principally his creation and that he 
had an unbroken string of successes in get- 
ting warring parties to resolve seemingly 
unresolvable disputes. In the end, he reluc- 
tantly declared an impasse in our matter. 
Although it was essentially the groundwork 
that he had laid that soon thereafter resulted 
in a settlement, he modestly refused to take 
credit for the outcome. 

Then, in 2003, when Judge McKnight 
was nominated to a newly-created Federal dis- 
trict judgeship, I was assigned to take the lead 
in the confidential independent inquiry that 
the American Bar Association’s Standing 
Committee on Federal Judiciary has, for over 
50 years, conducted into the professional cre- 
dentials of every nominee to a lifetime 
appointment to the federal bench. 

In the course of that inquiry, I had the 
pleasure of reading much of what he had writ- 
ten in the course of his career and of talking in 
confidence with over 50 lawyers and judges 
about his professional competence, his repu- 
tation for personal and professional integrity, 
and his judicial temperament. At the end of 
the process, I spent about three hours talking 
with Brent in his office. 

His office was a reflection of his life. A 
plaque signifying him as a member the Order 
of the Long Leaf Pine, the highest honor 
given by the state of North Carolina, hung in 
his outer office. In the course of our conversa- 
tion, when he mentioned someone who had 
been his mentor, he would walk over to his 
bookshelves to pull out a book that person 
had given him. 

I began that interview by asking Brent to 
pretend that we were strangers and to tell me 
the story of his life from the beginning. What 
I found out vastly exceeded what I thought I 
knew: 

w A strong attachment to outdoors as he 
had known it on the Iredell and Union 
County farms which had been his grandpar- 
ents homes and unabashed pride in the 
Charlotte in which he had grown up. 

ms An inquiring mind that spanned a 
range of interests | would not have suspected 
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even in one who had been both a Morehead 
Scholar and a Rhodes Scholar—a founder of 
the Charlotte Astronomy Club while he was 
in high school, undergraduate majors in the 
unlikely combination of history and chem- 
istry, a masters degree in the first year of his 
Rhodes Scholarship from Magdalene College 
at Oxford in Politics, Philosophy, and 
Economics, a second Oxford degree from 
Wycliffe Hall (a two-year course of study 
completed in one) in theology, a law degree, 
and an unfinished doctorate in theology, 
which he abandoned to pursue his career of 
public service. 

= A devoted husband, who went out of 
his way to tell me of Beth’ intellect, her faith, 
and her humanity. 

# A proud father. The most striking dec- 
oration in his office, one to which one’s atten- 
tion was quickly drawn, was a photograph of 
his three sons, taken in what I recall as a sun- 
lit meadow. (I already knew the place those 
boys held in his life. I still remember the old- 
est peacefully sleeping in a portable carrier 
between his and Beth’s chair in the midst of a 
black-tie dinner at what would have been 
their first Fourth Circuit Judicial Conference.) 

=» Aman who had devoted his life to pub- 
lic service—an assistant prosecutor for six 
years, and then a judge of the local district 
court, the “peoples’ court,” where the drama 
of human life with all its failings is played out 
daily; one of the driving forces behind the cre- 
ation of the Battered Women’s Shelter; a fed- 
eral magistrate judge who soon after his 
appointment was trying complicated civil 
cases by consent, the ultimate indicia of trust 
and respect from the practicing trial bar, and 
who handled some of the most difficult crim- 
inal matters that came before the western dis- 
trict court; the only magistrate judge in the 
entire federal system appointed by Chief 
Justice Rehnquist to the committee that initi- 
ates the rules under which civil cases are tried 
in the federal courts; a member of the 
American Bar Association’s Ethics 2000 Task 
Force; chair of the North Carolina Bar 
Association’s Professionalism Committee; 
judicial advisor to the local program of legal 
services for the indigent—the list is almost 
endless. 

=» Aman to whom “public service” was far 
more than those words imply: it was a means 
of living out his faith. 

m A teacher who shared his knowledge 
and experience at universities that ranged 


from the University of North Carolina at 


Charlotte, where he taught a class for many 
years, to the United States Military Academy. 

w A writer whose list of published articles 
ran to five pages and covered subjects from the 
most esoteric to the intensely practical. 

ms A devoted churchman. While he was 
a student at Oxford, the Lutheran Church, 
in which he had grown up, designated him a 
delegate to a meeting of the World Council 
of Churches in Nairobi, Kenya. He told me 
a story about his trip home that bore for him 
an obvious symbolism. While he was explor- 
ing Ethiopia, he had bought what I recall 
him describing as a Coptic Cross from a sol- 
dier who wanted to sell it to get money to 
feed his family. Shortly afterwards, a civil war 
broke out, and all foreigners, their lives in 
danger, were rushing to leave the country. As 
he made his way through the crowd at the 
Addis Ababa airport, a guard spotted the 
cross, which he was wearing, and hustled 
him through the crowd and onto what 
turned out to be the last plane to leave. 

= A man so modest that he could not 
write a 1,000-word essay about himself and 
why he wanted the Rhodes Scholarship and 
instead wrote about how reading Virgil’s 
Aeneid had affected him. 

m Indeed, modesty had precluded him 
from including in his resume that at the 
University of North Carolina he had won 
the William P. Mangum Medal in Oratory, 
an honor he shared with Governor Charles 
Brantley Aycock, Chief Judge John Johnston 
Parker, Chief Justices Walter P. Stacy and 
William H. Bobbitt, Justice Sarah E. Parker, 
Institute of Government founder Albert 
Coates, and another native Charlottean, 
Charles Bishop Kuralt. 

Douglass Hunt, former vice-chancellor of 
the University of North Carolina at Chapel 
Hill, in an article published last year, reflect- 
ed that 1974 was among the most memo- 
rable of the many commencements he had 
attended because that was when Brent 
McKnight gave “the best speech by a senior 
class president I have ever heard.” 

Brent's confirmation as a district judge 
sailed through the United States Senate with 
no opposition. He was nominated on April 
28, 2003, had his confirmation hearing before 
the Senate Judiciary Committee on July 22, 
was unanimously voted out of that committee 
on July 25, and was confirmed by the full 
Senate six days later. 
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Real Estate Scam 
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s society and methods of commerce 


change, so do the ways of the greedy and 


unscrupulous. Just as widespread use and 


acceptance of telemarketing and the inter- 


net exposed us to new techniques of “confidence men,” changes in the residential real estate 


finance industry have created an unprecedented opportunity for large scale fraud. 


Historically in North Carolina, lawyers 
have played a major role in the closing of 
residential real estate transactions and 
home buyers have sought out reputable 
local attorneys to handle these important 
events. The closing attorney, with profes- 
sional schooling and licensing, was viewed 
as the person most in control of the pur- 
chase transaction and most likely to scru- 
tinize it. Although that is not always the 
case in today’s marketplace, in the over- 
whelming majority of transactions, 
lawyers still conduct the closing, receive 
and disburse the proceeds from the trans- 
actions, and have special responsibilities to 
their clients. 

More recently, real estate brokers have 
dominated the process and directed buyers 
to lawyers, appraisers, surveyors, insurance 
agents, and now, even lending institutions. 
With the changes in the real estate industry 
and the prolific growth of mortgage com- 
panies, home buyers rarely know any of the 
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professionals with which they are dealing, 
including their lenders. The lack of inter- 
connectivity of the professionals has made 
the climate ripe for fraud. 

When mortgage fraud happens, ordi- 
narily the lender is deceived into believing 
that the buyer and seller are engaged in a 
legitimate “arms length” transaction, and 
that the information on the HUD-1 state- 
ment is an accurate portrayal of the trans- 
action. In reality, the sales price is inflated, 
an unrealistic appraisal supports it, and the 
true distribution of the sales proceeds is 
concealed. Here is an example of how the 
scam may work. 

A real estate broker selects a property to 

use in the scam. The house may be a 

newly completed house, or an unoccu- 

pied existing house that has been slow 
to sell. The sellers complicity is 
required. An unsophisticated buyer is 
recruited by the real estate broker to 
purchase the house as an investment. 


The buyer is told that tenants are wait- 
ing to move in and will rent the proper- 
ty for enough to cover the cost of prin- 
cipal, interest, taxes, insurance, and 
upkeep. Those tenants are also por- 
trayed as potential buyers of the proper- 


ty. 


Tenants are typically described as good 
people who currently have bad credit. 
After renting for a year, their credit will 
be satisfactory to allow them to pur- 
chase the home at a profit to the 
investor. Sometimes, the investor will 
even walk away from the closing with a 
check for a few hundred or a few thou- 
sand dollars. The transaction is pitched 
as a way to make money by “investing” 
and helping someone less fortunate. A 
loan is applied for in the name of the 
investor, and at closing the property is 
deeded to the investor, with the investor 
as mortgagor. The sales price and corre- 
sponding loan amount usually exceeds 
the market value of the property by 
$30,000-$75,000. The seller receives 
the market price and the excess pro- 
ceeds are funneled to the real estate bro- 
ker by the seller or closing attorney in a 
transaction that is not reflected on the 
HUD-1 statement. After the closing, 
the unscrupulous broker will tell the 
buyer/investor that the property is rent- 
ed and may make loan payments (2-3) 
while the loan is being sold by the mort- 
gage company to a distant financial 
institution. When the payments stop, 
the financial institution initiates collec- 
tion, and at foreclosure the property is 
sold for a fraction of the debt. The 
unsuspecting investor's credit is ruined 
and the lender takes the loss. All or 
most of the seller’s inflated proceeds go 


a 


to the real estate broker who initiated 

the transaction and sometimes small 

kickbacks or extra fees are given to the 
appraiser, mortgage broker and closing 
attorney. 

The actual transactions may vary some- 
what from the above-described example, 
but the underlying theme remains the 
same. While the closing attorney may not 
always be aware of the scheme, in some 
cases the attorney actually conceals the true 
nature of the transaction from the lender 
and the buyer/client. Even in those cases 
where the attorney is not a knowing partic- 
ipant, convincing the prosecutor, or the 
jury, that the experienced real estate lawyer 
was not part of the conspiracy and was 
duped by a real estate broker in multiple 
transactions may be a tough sale. Closing 
attorneys may be able to avoid those situa- 
tions and detect the fraud being perpetrat- 
ed on their clients and lenders by being 


Brent McKnight (cont.) 


Senator Elizabeth Dole described him as a 
man with “a lifelong thirst for knowledge.” 
Senator John Edwards noted his “temperance, 
fairness, attention to detail, and . . . abiding 
commitment to and concern for equal justice 
under the law” and called him “a consensus 
nominee who represents the mainstream of 
our state.” Senator Orrin Hatch, the chair of 
the Senate Judiciary Committee, called him 
an “outstanding” nominee. 

At his investiture, he described the role of 
a judge as a “sacred trust, a covenant with the 
people and with the principles of freedom and 
justice which our judicial institutions are 
charged to express.” 

Those who knew him, who had followed 
his career, were confident that his August 25, 
2003, investiture as a federal judge for life was 
only the next step in a career destined for even 
greater things. Indeed, after he had been 
sworn in, I boxed up the copy of all the pub- 
lished and unpublished papers he had fur- 
nished for our committee’s review and sent 
them back to him with a note urging him to 
save them to avoid killing more trees when he 
was asked for them again in connection with 
his ext promotion. 

Little did we know that ten short months 
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conscientious. Such things as unusual com- 
missions to real estate agents, conflicts 
between the sales contract and the closing 
instructions, sales prices that are much 
greater than other houses in the neighbor- 
hood, and requests for unusual distribution 
of the closing proceeds are warning signs of 
fraud. Often, a few minutes of private con- 
sultation with the buyer/client before the 
closing will alert the closing attorney to 
irreconcilable issues that will reveal that the 
transaction is not what it appears to be. 
Sadly, some of our brothers and sisters 
of the Bar have knowingly participated in 
these fraudulent schemes or maintained a 
“willful blindness” to the fraud. Under 
North Carolina law, fraud or attempt to 
commit fraud that exceeds $100,000 is a 
Class C felony, and most residential real 
estate transactions exceed that amount. For 
a participant with no prior criminal histo- 
ry, the minimum presumptive sentence for 


later he would be diagnosed with the cancer 
that five months later took his life. 

The course of his medical treatment, the 
ups and downs that accompanied it, were 
reported regularly through a series of emails 
that originated in his church and were widely 
distributed among his friends and admirers. 
He worked almost to the day of his death. 
Five weeks before his death he went with his 
family to Myrtle Beach for Matthew's soccer 
tournament 

When he rose to respond for the Western 
District Federal Judges at a dinner given in 
their honor on November 18, no one in the 
audience, not even, I suspect Brent, knew that 
his heartfelt tribute to the “noble calling” that 
was his chosen profession and his exhortation 
to his audience to turn theirs into lives of serv- 
ice would be his valedictory. He had come not 
feeling well, prepared to leave after his speech; 
he and Beth were among the last to leave. Five 
days later he was hospitalized, his cancer hav- 
ing spread beyond further control, and four 
days later he died. 

The long lines of people who waited in the 
cold to speak to his family, the more than a 
thousand people who came to the service in 
celebration of his life at Christ Covenant 
Church, were eloquent testimony to the 


regard in which he was held. 


a single violation is not less than 58 
months and not more than 79 months. 
Being part of the conspiracy is a Class D 
felony that nets a first time offender not 
less than 51 months. These penalties belie 
the idea that white collar criminals receive 
a slap on the wrist. 

There are ongoing state and federal 
investigations looking at mortgage fraud in 
rural and urban parts of North Carolina. 
Some lawyers have already been charged, 
and it is likely that others will be implicat- 
ed. As a profession we may be in a unique 
position to prevent some of these frauds 
and protect our clients and the public. 
Perhaps we should follow the lead of physi- 
cians whose oath requires “first, do no 
harm.” = 


C. Colon Willoughby is a State Bar 
Councilor representing the 10th Judicial 
District. 


Among his honorary pallbearers were John 
Sanders, the retired director of the Institute of 
Government at Chapel Hill, who has devoted 
a part of his life to identifying students of par- 
ticular promise, students like Brent 
McKnight, and mentoring them, and Peter 
Gilchrist III, the dean of the prosecuting 
attorneys in the southeast, to whose tutelage 
Sanders had steered Judge McKnight years 
ago. 

In a now distant time, one of my mentors, 
the late Bill Mulliss, was wont to remind the 
young lawyers around him that their priori- 
ties, in order, ought to be “your Lord, your 
family, and your profession.” Brent McKnight 
was one lawyer who clearly understood and 
lived that. 

The outpouring of praise that accompa- 
nied his passing—from those who knew him 
as a lawyer, as a judge, as a churchman, as a 
friend—would take pages to recount. Perhaps 
his old high school principal, in a letter to The 
Charlotte Observer, said it best: “Judge Brent 
McKnight . . . represented all that is good in 


our city.” ™ 


Ozzie Ayscue Jr. practices with Helms 
Mulliss & Wicker, PLLC. This article was orig- 
inally published tn the January 2005 edition of 
the Mecklenburg Bar News. 
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Tom Dooley and the Hearsay 


Rule? 
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he ballad of Tom Dooley 
(in real life Tom Dula) was 
popularized by The 
Kingston Trio in 1958. The 
Trio sold over six million 
copies, and the record is credited with usher- 
ing in a folk music boom in the early 1960's. 

The Trio's version was not the earliest. 
According to an internet website for Wilkes 
County, North Carolina, the ballad was writ- 
ten around the time of Dula’s hanging by a 
local poet by the name of Thomas C. Land. 
Presumably Land made no money off the 
song, but the Kingston Trio topped the charts, 
and their financial bonanza spawned a pro- 
tracted legal battle which led to a settlement 
pursuant to which future royalties would ulti- 
mately go to collectors John and Allan 
Lomax, Frank Warner, and Frank Profitt, all 
of whom claimed rights to the song. I am 
assuming that most of my readers are thor- 
oughly familiar with the tune and the lyrics, 
and I will not lay them out here. I don't want 
to get sued. 

This is probably the most studied and 
written upon of American murder ballads. 
Unfortunately, the tune does not tell the 
whole story of the crime by any means. It 
alludes to a love triangle ("the eternal trian- 
gle") but provides no details of this triangle, 
and only the slightest hint of motive. The 
lyrics also take it for granted that Tom was 
guilty of the murder of a young woman, 
Laura Foster (who is not named in the 
Kingston Trio version). Indeed, in his 1947 
book Folk Song USA, Alan Lomax started the 
myth that Dula "made himself up a ballad, a 
confession of his crime." In the real case Tom 
pled not guilty, fought the prosecution (he 
was defended by a former governor of North 
Carolina), and maintained his innocence to 
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the end, even on the day of his hanging. 

The real facts of the case are also quite sor- 
did. Young Tom Dula had returned to North 
Carolina after serving in the Confederate 
Army; but his odyssey did not follow the story 
line of Cold Mountain. Tom was apparently a 
popular fiddler, and a womanizer. He was car- 
rying on with Laura Foster and Ann Melton. 
Laura Foster had a poor reputation for chasti- 
ty. It was said that she had "round heels." (I 
had to explain what that means to a puzzled 
Stanford Law Professor.) Tom had contracted 
syphilis from someone, and suspected that it 
was Laura who had passed it to him. He was 
heard to have threatened to "put through" 
(kill with a knife) whoever had given it to 
him. The body of Laura Foster had been 
found a few weeks after her disappearance in 
a shallow grave near "the Bates place" (wasn't 
that the place in the movie Psycho?). She had 
been stabbed in the left breast between the 
third and fourth ribs. A correspondent from 
the New York Herald reported that the mur- 
dered girl was pregnant. While there is noth- 
ing in the reported appellate opinions con- 
firming this, it is fascinating that the New York 
Herald took note of the case. In any event, cir- 
cumstantial evidence pointed to Tom, or Ann 
Melton, or both, as the killers. More on the 
subject of Ann's possible role later. 

There was evidence that Tom and Laura 
were headed out to a fatal meeting. Among 
the witnesses was Betsy Scott, who testified 
that she had met Laura on the morning of the 
day she disappeared. Laura was riding her 
father's mare, and was carrying a bundle of 
clothes. Betsy was permitted to testify, over 
objection, that Laura was on her way to "the 
Bates place,” and that Tom was going another 
way and that she expected to meet him at "the 
Bates place." After Tom was convicted, the 


admission of this evidence was ruled to have 
been an error, and a new trial was ordered. ! 
While the opinion of the Supreme Court is 
short and somewhat opaque (lot's of res gestae 
stuff, which would have amused the late 
Professor Irving Younger), the reasoning 
appears to have been that to the extent that 
Laura’s out-of-court statements were offered 
to prove 7om'’s intent to go to "the Bate's 
place" to meet Laura and to prove the fact that 
he did go there, the evidence was inadmissible 
hearsay. 

This little case is a gem of a find for any 
teacher of evidence law, because it presents a 
variation on the classic case of Mutual Life 
Insurance Co. v. Hillmon,. a favorite case for 
law professors. Hillmon deals with the 
famous hearsay exception endorsing the use of 
an out-of-court statement by a declarant to 
prove the declarant’ intent to do something in 
the future, which is then taken as some evi- 
dence that the declarant acted in a manner 
consistent with his or her prior declaration of 
intent. In the Hil/mon case, Hillmon's widow 
was trying to prove that Hillmon died from 
an accidental gunshot wound at Crooked 
Creek, Kansas, and that she was entitled to the 
proceeds of several life insurance policies. 
Mutual Life refused to pay, contending that 
the dead body was that of one Walters, and 
not Hillmon, and that the plaintiff and others 
were actually attempting to pull off an insur- 
ance fraud! At issue were letters from Walters 
to his sister and to his fiance stating (a) that he 
intended to go to Crooked Creek and (b) that 
he intended to go with Hillmon. The admis- 
sibility of (a) was not that controversial, but 
the admissibility of (b), which the Supreme 
Court also endorsed, was very controversial, 
and continues to be controversial to this day. 
Here is what one team of modern commenta- 


5), 


tors has to say: 
Here is the rub: What someone says can 
only prove what he and another did if used 
to support both forward and backward- 
looking inferences. The forward-looking 
inference is that the speaker acted as 
intended, which is fine. The backward- 
looking inference is that he had already 
met the other person when he spoke, and 
that the two had agreed to do something 
together (the other had spoken words indi- 
cating his intent), and that both later acted 
accordingly. These inferences are not fine, 
and apparently the framers of ...[Federal 
Rule of Evidence 803(3)] ... 


reject Hillmon in its broadest reach.4 


meant to 


Apparently the North Carolina Court that 
decided Dula's first appeal (25 years before 
Hillmon was decided) may have held views 
that are consistent with those of the drafters of 
the modern Federal Rules of Evidence 
(although it is debatable whether they knew 
exactly what they were doing). It was the use 
of Laura's out-of-court statements to prove 
what Tom Dula did that the court found 
offensive. In the later appeal of his second 
conviction the court ruled that it was proper 
to admit Laura's declaration of her intent to 
go to "the Bates place" to prove that she prob- 
ably went there.> On the other hand, that was 
never in doubt. There was apparently no seri- 
ous question that it was her body that was 
found near "the Bates place," although the 
body was badly decomposed and the forensic 
evidence was slim by today's standards. 

The "triangle" in the case was not one of 
two men (one a jealous killer) and a woman, 
but rather one of one man and two women. 
John Foster West® theorizes that Ann Melton, 
who was jealous of Laura Foster, may have 
been the killer, although Tom would certainly 
have been an accessory after the fact by dis- 
posing of the body. In any event, West argues 
that the circumstantial evidence against Tom 
did not "exclude every reasonable hypothesis 
of innocence," which is a required jury charge 
in many states, though not as a matter of US 
Constitutional law.’ The evidence against 
Tom certainly looks weak by today's stan- 
dards. Nowadays jurors expect DNA, finger- 
prints, and satellite photos of the defendant in 
the act. But we have to be careful when we 
judge old cases in light of today's technology. 
Tom may have left all kinds of evidence 
behind. 

Another been 


popular theory has 


advanced by Doc Watson, the famous folk 
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singer. He claims, based on stories he heard 
when he was growing up in the same area, 
that there was actually a rectangle of intrigue. 
He claims that Sheriff Grayson had courted 
both of the women, and that he had a crush 
on Ann Melton. The suggestion is that there 
may have been some kind of conspiracy—at 
least a conspiracy of silence. Watson claims 
that Sheriff Grayson later married Ann 
Melton. He also claims that on her death bed 
she confessed the killing to Grayson, who was 
so disturbed by her revelations that he left 
North Carolina.® 

Watson's version is pretty much demol- 
ished by West, who points out that Grayson, 
who arrested and held Tom (without the 
authority of the law, according to West), was 
Colonel Grayson. The sheriff of the county 
was one William Hicks. West also debunks a 
story that describes the person who did the 
detective work and made the arrest as a 
"Yankee" schoolteacher named Bob Grayson, 
who had a thing for Laura Foster. This myth, 
like the erroneous "ballad as a confession" 
story, can also be traced to Alan Lomax's 
imaginings. West insists that Ann Melton 
died while she was still married to her first 
(cuckold) husband, James Melton, and that 
she died of tertiary syphilis. This is consistent 
with West's evidence that Ann Melton, as well 
as Tom Dula, was infected with "The Pock," 
and blamed Laura. Curiously, Pauline Foster, 
a visitor who was a cousin of both Ann 
Melton and Laura Foster, was also infected. 
The "truth" about who did what to or with 
whom is obviously lost in time. 

By the way, Tom Dula was not hanged 
"from a white oak tree" as the song suggests, 
but from a makeshift gibbet built near the old 
depot in Statesville, North Carolina (there 
had been a change of venue from Wilkes 
County because feelings there cut against Tom 
getting a fair trial). 

The hearsay issue in Tom's case came up 
over 100 years later in the North Carolina case 
of State v. Vestal? In that case the murder vic- 
tim's wife was permitted to testify that the vic- 
tim had said just before his murder that he 
was going on a business trip to Wilmington, 
Delaware, and that he was going on the trip 
with defendant Vestal. The Supreme Court of 
North Carolina held that the victim's, 
Pennisi's, statements to his wife were admissi- 
ble in the prosecution of Vestal for his murder 
"since they, if true, show that Pennisi left the 
house to join the defendant on a trip to 
Wilmington, Delaware, concerning the busi- 


ness matter in which they were interested." 
The defendant brought the Dua case to the 
court's attention, without any mention of 
"Tom Dooley," but the court gave the case 
short shrift, noting that it had been decided 
"more than a century ago" and that while it 
was still good precedent "insofar as the res ges- 
tae exception is concerned," it was no longer 
compelling in light of the Hiéllmon decision 
and its progeny. In a strong dissent, Chief 
Justice Bobbitt raised questions about 
Hillmon, citing with approval the dissenting 
opinion of Justice Iraynor in People vu, 
Alcade:!® 

A declaration of intention is admissible to 
show that the declarant did the intended 
act, if there are corroborating circum- 
stances and if the declarant is dead or 
unavailable and hence cannot be put on 
the witness stand....A declaration as to 
what one person intended to do, however, 
cannot safely be accepted a evidence of 
what another probably did....The declara- 
tion of the deceased in this case that she 
was going out with Frank is also a declara- 
tion that he was going out with her, and it 
could not be admitted for the limited pur- 
pose of showing that she went out with 
him at the time in question without neces- 
sarily showing that he went out with her. 
In the words of Mr. Justice Cardozo. 
“Discrimination so subtle is a feat beyond 
the compass of ordinary minds. The rever- 
berating clang of those accusatory words 
would drown out all weaker sounds. It is 
for ordinary minds, and not for psychoan- 
alysts, that our rules of evidence are 
framed.”!! 

None of the learned justices in Vestal men- 
tioned the "Tom Dooley" connection, if any 
of them were aware of it. If you are a folk 
singing lawyer, it's enough to make you "hang 
down your head and cry." = 


Professor Underwood is the Spears-Gilbert 
Professor of Law at the College of Law, 
University of Kentucky. He is a co-author of 
Modern Litigation and __ Professional 
Responsibility Handbook (Aspen). For further 
reading regarding Tom Dula’s case Professor 
Underwood recommends John Foster West's, Vhe 
Ballad of Tom Dula (1970) and Lift Up Your 
Head, Tom Dooley: The True Story of the 
Appalachian Murder That Inspired One of 
America's Most Popular Ballads (1993). 
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POLTA UPDATE 


IOLIA Income Showing Improvement 


Financial 

All information on IOLTA income earned 
in 2004 will not be received and entered until 
January 31, 2005. Throughout 2004, we have 
been seriously concerned by decreased IOLTA 
income due to extremely low interest rates. 
Fortunately, after continuing declines in the 
last quarter of 2003 and the first quarter of 
2004, income figures began showing some 
improvement. The improvement is still main- 
ly attributed to improved policies at a few of 
our banks with significant numbers of LOLTA 
accounts rather than increased interest rates 
over all. Most significantly, our largest bank, 
BB&T, established a tiered interest rate that 
provides higher interest to larger accounts. 
Additionally, we are seeing rates increasing at 
some banks. We hope that the work we are 
doing to improve policies at participating 
banks and the increase in the Federal Reserve 
interest rate will continue to reverse the down- 
ward trend in NC IOLTA income. The NC 
IOLTA trustees have worked very hard during 
these difficult times both to improve polices at 


banks and to enroll new IOLTA participants. 


Grants 


Due to concern over declining income, 
NC IOLTA grants to continuing grantees 
have remained steady (without increase) over 
the past several years, allowing IOLTA to 
make the grants without using any of its 
reserve fund. We have been pleased to be in 
this position as a number of IOLTA programs 
in other states have had to decrease their 
grants. 

This year, the trustees were pleased to be 
able to protect our continuing grantees that 
provide direct services to the indigent in 
North Carolina despite a year of significantly 
decreased income by keeping those grants 
almost completely level. Most of the adminis- 
tration of justice grants, however, were 
decreased somewhat. In order to make just 
over $3 million in grant awards for 2005, the 
trustees did have to decide to use some funds 
from the NC IOLTA Reserve Fund for the 


first time. 
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State Funds Administration 

At its October meeting, the NC State Bar 
Council asked the NC IOLTA program, 
because of its familiarity with legal services 
programs, to take over administration of state 
funding for legal aid organizations previously 
handled by the NC State Bar through its 
Justice Committee. 

The General Assembly provides dedicated 
state funding from court filing fees ($1.05 per 
case) to two legal aid organizations (Legal Aid 
of NC and Pisgah Legal Services) for provid- 
ing access to legal representation for indigent 
persons in certain civil matters throughout the 
state. Allocations are based on poverty popu- 
lation in areas served by these programs as 
established by the census. 

As of October 2004, the General 
Assembly approved additional funds from 
court filing fees ($0.95 per case) for three legal 
aid programs (LANC, Pisgah Legal Services 
and Legal Aid of Northwest NC) specifically 
for domestic violence work. Allocations will 
be: 20% divided equally among all NC coun- 
ties and 80% divided according to the num- 
ber of 50b protective orders filed in their pro- 
gram areas during the previous state fiscal year 
as established by AOC statistics. 

NC IOLTA has also taken on administra- 
tion of the appropriated funds ($590,000 for 
2004-05) for the Center for Death Penalty 
Litigation for the purpose of providing train- 
ing, consultation, brief banking, and other 
assistance to attorneys representing indigent 


capital defendants. 


News from National Association of 
IOLTA Programs 

Several states convert IOLTA programs to 
mandatory. Since the US Supreme Court rul- 
ing upholding the constitutionality of manda- 
tory IOLTA in Brown v. Legal Foundation of 
Washington in 2003, three states have convert- 
ed to mandatory IOLTA programs. 
Oklahoma and Indiana converted in 2004, 
and South Carolina converts effective March 
1, 2005. IOLTA programs have been estab- 


lished in all states; there are now 30 mandato- 


ry programs, 


New Participants 

Participation in IOLTA does not affect a 
lawyer’s trust account practices and never 
affects the principal balance of the account. 
The participating bank calculates and remits 
all accumulated interest, less service charges, 
directly to IOLTA. Lawyers still retain com- 
plete discretion to determine whether a trust 
deposit is of sufficient size or duration to jus- 
tify placement in a separate interest bearing 
account for a client. 

To learn more about the IOLTA program 
or to become a participant, please call the 
IOLTA office at 919/828-0477. 

The following law firms have joined the 
IOLTA Program since October 2004: 
Adelman & Driscoll 
Blackwell, Charles D. 

Bluford, Keisha D. 

Brooks, J. Mark 

Brown, Crump, Vanore er Tierney 
Brown, Jay M. 

Bushnag Law Office, PLLC 
Carter, James W” 

Cathey, William J., IIT 
Cecil, Gina D. 

Dechert, LLP 

Dolan, Daniel James 

Dowe, Clifford D. 
Economos, Larry 

Fenner, John H. 

Ferree, Russell E 

Fussell, R. Dale 

Garrett, Chad D. 

Grimes & Grimes, PA 
Hairston, Cheryl 

Hales and Conaway, PLLC, Law Offices of 
Hatch Little & Bunn 
Helms, Miles N. 

Henson & Fuerst, PA 

Hill, Robb Derek 

Hunter Law Office, PLLC 
Jeremy C. Hitch 

Jones Law Firm, The 
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Addicted to Depression 


BY DOW MG RRO. 


tional and psychological issues which his or her drinking medicated. Recent experience 


e’ve all heard the phrase “dry drunk,” refer- 
ring to a person who is alcoholic and who 
has stopped drinking, but who has not done 


anything to address the underlying emo- 


suggests there may also be something similar for the person who suffers from depression. 


The “dry depressive” is the lawyer who is depressed, often taking anti-depression medica- 


tion, but who has not addressed the underlying emotional issues which the depression is 


serving to repress. 


The general structure of the reward circuit- 
ry in the brain in which addicted behavior 
flourishes is becoming well-known. This 
reward structure can be impacted negatively 
across a wide spectrum. At one end of that 
spectrum is the cocaine addict whose addic- 
tion drives his compulsive behavior almost 
without restraint. At the other end of the spec- 
trum are most of us who have certain addictive 
habits that to some degree interfere with fully 
living. These habits may be as seemingly 
innocuous as having ice cream every night at 
10 o'clock, even when one is not hungry, in 
order to have the emotionally comforting feel- 
ing the texture and sugar in the ice cream pro- 
vides. In other words, a particular habit is 
being used in an addictive way in order to 
ameliorate underlying emotional disease. The 
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reward circuitry of the brain known as the 
mesolimbic dopamine system is central to the 
addictive process. It involves a set of nerves that 
originate near the base of the brain and in an 
area called the ventral tegmental area, which 
reach out to regions in the front of the brain, 
most notably in an area beneath the frontal 
cortex called the nucleus accumbens. The 
nerves along this pathway communicate by 
dispatching the chemical neuro-transmitter 
dopamine. 

This dopamine pathway “tells” the other 
brain areas how rewarding an activity is. The 
more rewarding the activity, the more likely 
the person is to repeat it. Alcohol and other 
drugs of abuse and various processes (such as 
sex, gambling, etc.) can hijack this - natural 
reward pathway so that destructive conduct is 


» ff 
FRIENDS PALS 


reinforced. Addictive chemicals and processes 


thus create immediate pleasure sensations 
which allow a person not to feel negative emo- 
tional states. Failure to work through negative 
emotional trauma caused by growing up in 


_ alcoholic homes or other types of dysfunction, 


if it does not lead to addiction, often leads to 
depression by suppression of the feelings that 


are triggered in present time and relate to the 


old wound. Pharmacological treatment for 
depression seeks to stabilize certain of the 
neuro-transmitters in the brain like dopamine 


and serotonin. However, the brain is an organ- 


ic changing structure and the attempt to bring 


some neuro-chemical stability via pharmaco- 


logical treatment does not in any way address 
the underlying issues that may be causing the 
depression. Similarly, taking the pharmacolog- 
ical treatment to try to stabilize certain neuro- 
chemical transmitters in the pleasure pathway 
does not prevent the desire of a person to use 
addictive processes in order to try to repress the 
feelings of discomfort that continue to push 
the person toward depression. A cycle can be 
set in place in which a person needs his or her 
depression in order to continue an addictive 
process that offers illusory relief. 

For example, it is not unusual to see lawyers 
who are suffering from depression, and taking 
a pharmacological treatment for depression, to 
also abuse alcohol. This could be for two rea- 
sons. First, the lawyer could have a separate 
primary condition of alcoholism, which is 
untreated. Or, the depressed person could sim- 
ply be abusing alcohol as a way to try to feel 
better and avoid addressing the underlying 
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causal issue. Either way, this type of behavior is 
counter-productive. Alcohol is a central nerv- 
ous system depressant and should not be used 
by depressed individuals seeking to feel less 
depressed. While the depressed person can still 
get some initial euphoric response in the first 
30 to 60 minutes of using alcohol, the long- 
term effect of this depressant is to make the 
person feel more depressed, which in turn may 
set up a craving for more alcohol. 

There is also the complicating tendency of 
two co-occurring disorders - addiction and 
depression - to create a greater barrier to a per- 
son’s perception of a problem. A recent study 
finds that 61% of persons with both a serious 
mental illness and a substance use disorder 
who had not received treatment for either ill- 
ness, perceived no unmet need for treatment. 

Another expression of the “dry depressive” 
acting out is too engage in sexual promiscuity. 
One of the most powerful neuro-chemicals in 
the brain comes from the neuro-chemicals 
involved in romance and sex. If one is 
depressed, promiscuity is a way to trigger these 
neuro-chemicals to provide “internal medica- 
tion” which can mask the underlying feelings 
of depression and help the lawyer to avoid 
addressing those. This process is particularly 
unfortunate because it may harm not only the 
person engaging in it but another person also. 


IOLTA (cont.) 


Jones, Dana & Associates 
Kinnaird, Eleanor G. 
Larsen, Robert A. 

Lehr, Michael David 
Lewis, Jennifer B. 

Mako & Associates, PA 
Mandeville Law Firm 
Mattingly, K. Patrick 
McElwee Firm, PLLC 
Miller & Johnson Law, PA. 
Mitchiner Law Firm, PLLC 
Painter, Natalie J. 

Paris, Douglas Todd 

Parks, David B. 

Pavey & Smith 

Perkins, Chris PLLC 

Priest & Goldstein Law Firm 
Purser & Glenn 
Richardson, Dexter 

Ricks IT, Walter E 

Roark, Mark L. 

Rose, Windy H. 
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Other patterns which may be used to attempt 
to comfort ourselves and relieve internal anxi- 
ety range from alcohol, drugs, sex, food, to 
excessive TV watching, inappropriate use of 
the internet, compulsive overwork and gam- 
bling. All of these addictive chemicals and 
addictive processes can range in a spectrum 
from harmless to life-threatening. In each case, 
it seems the addictive process supports a false 
posture of independence, an illusion that the 
lawyer is self-sufficient and has no need of 
other people. The reason it is so difficult to 
break these patterns is because the anxiety that 
is alleviated by the use of the substance, or the 
process addiction, always comes back to the 
surface and creates a state of greater depression 
(withdrawal) and leaves the lawyer in a state of 
even greater anxiety and need to repeat the 
dysfunctional behavior for relief. 

The good news is that it is possible to relin- 
quish use of the addictive substances, or addic- 
tive processes, that keep a person trapped. 
However, this is not likely to happen unless the 
lawyer finds a supportive, trusting place in 
which to experience the normal living prob- 
lems of life and practicing law. Once that sup- 
port is in place, the lawyer understands how to 
face the frustrations of his or her wants and 
desires so that their emotions do not get 
repressed or negatively acted out. Learning to 


Royster, Cross, & Currin 

Sauls, John G. 

Shilling, William R., PLLC 
Slade, Lisa H. 

Smith, Currie & Hancock, LLP 
Stainback & Satterwhite 
Stovall, ]. Hunter 

Stuart, Richard Clay 


do this, like learning to do anything new, may 
seem frustrating initially. But once one learns 
how to overcome the emotional frustrations to 
unlock the grip on psyche energy of old 
wounds, then it is possible for the brain's pleas- 
ure pathway system to be restored to the func- 
tioning for which it was designed. Lawyers 
who are depressed, and not addressing their 
underlying depression through therapy and/or 
sel-help support groups, but are relying on 
just pharmacological treatment, may find that 
after their pharmacological treatment has sta- 
bilized them for a period of time there may be 
a tendency to engage in addictive disorders or 
processes in order to try to feel better. This is a 
clarion call that more work needs to be done 


and that help should be sought. = 


The North Carolina Lawyer Assistance 
Program is a confidential program of assistance 
for all North Carolina lawyers. The Lawyer 
Assistance Program has two outreaches: PALS 
and FRIENDS. PALS addresses alcoholism and 
other addiction; FRIENDS depression and other 
mental health problems. If you are a North 
Carolina lawyer or law student and would like 
more information go to www.nclap.org or call toll 
free: Don Carroll at 1-800-720-7257 or Ed 
Ward at 1-877-627-3743. 


Surane & Pross 

Tart, Joseph L., PA. 
Throm, Deborah M. 
Trest & Twigg 

Turnage, Benjamin M. 
Wellons Law Firm, The 
Westmoreland, Anna N. 
Wright, Paul W. 


Bank News 


We continue to work with participating banks to improve our return on accounts 


through increased interest rates and/or decreased or waived service charges. 


We are pleased to report that BB&T has implemented a tiered interest rate for 


IOLTA accounts, allowing accounts with higher balances to increase their earning 


potential. The tiered rates are: 


0.50% on accounts with average balances less than $100,000; 
0.75% on accounts with balances between $100,000 - $500,000; and 
1.00% on accounts with balances greater than $500,000. 

The tiered rate has had a positive impact on IOLTA’s income. 


oY, 


A Profile in Specialization 


harlie D. Brown, a Board Certified Specialist in 


estate planning and probate law, recently sat 


down with Denise Mullen, assistant director of 


specialization, to talk about his decision to pur- 


sue specialization and his recent experience with the application and examination 


process. Brown received both his MBA and JD degrees from Wake Forest in 1997. He 


is currently practicing at Wishart, Norris, Henninger and Pittman, with offices in 


Burlington, Charlotte and Mebane. Here are a few of his comments. 


Q: Why did you pursue certification? 

I've always had the goal in mind. After 
law school, I worked as a trust officer for 
Wachovia, so this past year was the first 
time I was eligible to sit for the certifica- 
tion exam. | wanted to provide a distinc- 
tion for my clients and my firm is very sup- 
portive. About 20% of the lawyers in our 
firm hold certifications in their practice 
areas, most of those who practice in an area 
where specialization is available. 

Q: How did you prepare for the examina- 
tion? 

I rented the videotapes of the NC Bar 
Association’s Estate Planning and Probate 
Law Survey Course. I watched the entire 
16 hours. In addition, my oldest daughter, 
Bailey, was rehearsing to be in the “Wizard 
of Oz,” so while I waited for her to finish 
rehearsal, I read everything I could think 
of. I knew the exam was difficult, so I took 
it very seriously and studied for months. 
Q: Was the certification process (exam, 
references, application) valuable to you in 
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any way? 

Yes it was. In law, you mostly learn as 
things come up in your practice and you 
rarely have a chance to go back and review. 
So this was an opportunity to sit down and 
really study the material. I took the time to 
learn about things that hadn't come up yet 
in my practice. 

Q: How do you envision certification 
being helpful to your practice? 

The designation itself is kind of a minor 
goal. Keeping up the pace that’s required 
for certification is the best benefit to my 
clients. Studying, reading and continuing 
legal education courses will be the most 
helpful. I’ve always been dedicated to CLE, 
traveling all across the country to maintain 
my requirements. The certification is an 
addition; one that increases a client's trust 
in me and identifies me as someone who 
does estate planning. But the commitment 
to maintaining the standards required for 
certification is a long-term benefit for my 
clients and me. 


Q: What have your clients, staff and col- 
leagues said about your certification? 


Everyone has been so happy for me. 
They see it as a good progression; that I’ve 
stepped up a level as a professional. 

Q: Do you think your certification will 
benefit your clients? 

Very much so- in the level of trust they 
have that I’ve put in the time to under- 
stand what they need. Again, the process, 
rather than the designation itself, should 
provide the strongest benefit. I’ve always 
taken more CLE than necessary. The field 
is just too broad not to. On a daily basis, I 
deal with such diverse issues, ranging from 
special needs trusts to out-of-state 
guardianships, to discussing problems 
with the IRS. My clients need to know 
that my level of commitment to this field 
is that high. 

Q: Are there any hot topics in your spe- 
cialty area right now? 

Right now there is a legislative commit- 


tee re-writing the state trust laws to stan- 
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dardize the code in North Carolina. They 
anticipate taking it to the legislature for 
approval this session. It won't change daily 
practice much, except for having to mem- 
orize the new code and be able to counsel 
clients accordingly. It will, however, really 
change how trusts are administered. 
Q: How do you stay current in your field? 

Mainly through taking continuing legal 
education courses. I teach them as well, 
both CLE and courses for certified public 
accountants. That is really the best way to 
ensure that your knowledge base is strong- 
to prepare to teach a course. I also read 
constantly, everything that comes into my 
office. 
Q: Is certification important in your prac- 
tice area? 

It is. If you're committed to this practice 
area, and already handling these issues, you 
don’t need the certification per se. But if 


Congratulations to North Carolina’s Newest 
Certified Specialists! 


Bankruptcy 


you achieve it, being a certified specialist 
does confirm for everyone that youre seri- 
ous. 

Q: How does specialization benefit the 
public? 

It shows who is serious about the prac- 
tice area. Clients know that the lawyer is 
keeping up with current information. 
When I hand a client a 30-40 page docu- 
ment, they need to be able to trust that it 
is, in fact, what I promised them it would 
be a month ago. 

Q: How does specialization benefit the 
profession? 

It raises the level of practice. By not 
doing 50 different types of things and spe- 
cializing in one area, you raise your knowl- 
edge base in that area. You interview clients 
and know what to do to help them. You 
don't have to re-learn every time something 
interesting comes in the door. 


Immigration 


Q: How do you see the future of special- 
ization? 

I see the program growing. 
Certifications are now offered in so many 
different fields like financial planning and 
medicine. I think law has been slow to 
offer these options. 

Q: In what other areas would you like to 
see certification offered? 

I would like to see a specialization in tax 
law, perhaps even with subspecialties. 

Q: What would you say to encourage 
other lawyers to pursue certification? 

Certification raises the level of practice. 
The law is just too broad for a person & 
handle even 3 or 4 different types of cases 
these days. Lawyers are specializing more 
and more and certification is a good way to 
communicate that specialty. Certification 
makes you work harder and also makes th 
competition work harder. = 


Jorgelina E. Araneda, Raleigh 


Jennifer Chun, Raleigh 


Ken B. Hatcher, Wilmington 


David J. Long, Jamestown 


Rhonda W. Bagshawe, Warrenton - Consumer 


Edward C. Boltz, Durham - Consumer 
Randy D. Doub, Greenville - Consumer 


Paul A. Panning, Greenville - Business and Consumer 
S. Andrew Jurs, Charlotte - Business and Consumer 


D. Rodney Kight Jr., Asheville - Consumer 


Travis P. Sasser, Cary - Consumer 


Dirk W. Siegmund, Greensboro - Business and Consumer 


Estate Planning 

Charlie D. Brown, Burlington 
James C. Hardin II, Charlotte 
Mark R. A. Horn, Charlotte 
Dorothy D. Nachman, Durham 


Family 

Elaine H. Ashley, Greensboro 

George W. “Trey” Aycock, Greensboro 
Jennifer M. Bradley, Cary 

Dionne L. Fortner, Smithfield 
Rebecca Perry, Greensboro 

Paul C. Shepard, Winston-Salem 
Linda K. Ward, Cary 

T. Miles Williams, Garner 
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Criminal 


John T. Barrett, Sylva - State Criminal 


Ricky W. Champion, Burlington - State Criminal 
Matthew J. Cockman, Fayetteville - State Criminal 


Kenneth B. Darty, Statesville - Federal/State Criminal 
Darrin D. Jordan, Salisbury - State Criminal 


Maitri “Mike” Klinkosum, Winston-Salem - State Criminal 


Bruce A. Mason, Wilmington - State Criminal 

Georgia S. Nixon, High Point - Federal/State Criminal 
Joel N. Oakley, Greensboro - State Criminal 

Samuel J. Randall IV, Wilmington - Federal/State Criminal 
Thomas W. Smothers, High Point - State Criminal 

A. Jackson Warmack Jr., Rich Square - State Criminal 

Lee D. Weddle Jr., Clinton - State Criminal 


Workers’ Comp 


Amy S. Berry, Burlington 
Heidi G. Chapman, Chapel Hill 


Janet M. Lyles, Beaufort 


* These lawyers have met all of the requirements to become certified 
specialists by the North Carolina State Bar, effective November 19, 


2004. 
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Brunos lop Tips for Tip Top Trust Accounting 


Bay a BER UEN Ome OsealVic@nuame 


‘Each quarter, Staff Auditor Bruno 
DeMolli reports to the Ethics Committee on his 
findings while auditing lawyers trust accounts 
during the preceding quarter. The purpose of 
this column 1s to share Brunos observations 
with the general membership of the bar. If there 
is a question about trust accounting that you 
would like answered, please direct your inquiry 
to “Brunos Tips” clo Alice Mine at the State 
Bar mailing address or amine@ncbar.com. 


Keeping Records for Your Trust 
Account 
Under Rule 1.15-3, the written records 
that a lawyer must maintain for entrusted 
funds are determined by where the funds are 
deposited. If the funds are deposited in a 
bank rather than an investment institution, 
the record keeping requirements are slightly 
more extensive. The required records for a 
general trust account, which must be main- 
tained at a bank, include all of the following: 
* bank receipts and deposit slips listing 
the source of funds, the date of receipt, 
and the name of the client or other per- 
son to whom the funds belong; 
* all canceled instruments drawn on the 
account or printed digital images (front 
and back) of the canceled instruments, 
showing the amount, date, and recipient 
of the disbursements, and the client bal- 
ance against which each instrument is 
drawn; 
* instructions authorizing the transfer or 
disbursement of funds from the account; 
¢ all bank statements and documents 
from the bank including notices of 
return or dishonor of any instrument 
drawn on the account against insufficient 
funds; and 
* a ledger that contains a record of 
receipts and disbursements for any per- 
son or entity with funds on deposit in the 
account. 
The records that must be maintained for 
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a dedicated trust account (for the funds of 
one client or one transaction) at a financial 
institution other than a bank are essentially 
the same except no client ledger is required 
for obvious reasons. Of course, all records 
required as a matter of law must be retained 
for either type of trust account. 


Electronic Transfers Between the 
Trust Account and the Operating 
Account 

Some banks permit electronic transfers 
(aka, “internal check withdrawals”) of funds 
between a lawyer's trust account and operat- 
ing account with a bank. Unfortunately, 
these electronic transfers may not comply 
with the record keeping requirements of 
Rule 1.15-3. When funds are electronically 
transferred from the trust account to the 
Operating account to, for example, transfer 
money that has been earned as a legal fee or 
to reimburse the lawyer for costs advanced 
on behalf of a client, only the date and 
amount of the funds transferred appear in 
the lawyer’s bank record. As noted above, 
the rule requires that all canceled instru- 
ments drawn on the account also show the 
client balance against which the instrument 
is drawn. If your record of an electronic 
transfer does not show the client balance 
against which the withdrawal is made, you 
should seek the cooperation of your deposi- 
tory bank or discontinue electronic trans- 
fers. 


Accurate Deposit Slips 

Rule 1.15-3(a)(1) requires a lawyer to 
retain all bank deposit slips for a general 
trust account and to note on each deposit 
slip the name of the client to whom the 
funds belong. Recently, I have noticed that 
the name of the client to whom the funds 
belong often is not identified on the original 
deposit slip retained by the bank; the client 
is only identified on the lawyer's carbon 


copy of the slip. Both the original and the 
copy must identify the client. This is 
required to establish an audit trail and to 
provide a back up should the copy of the slip 
be lost due to theft, fire, or flood. 


Record of Quarterly Reconciliation 

The most common deficiency found 
during a procedural audit is a failure to rec- 
oncile the trust account at least quarterly as 
required by Rule 1.15-3(c). To encourage 
and to document these mandatory quarterly 
reconciliations, the rule was recently amend- 
ed to require a lawyer to retain all records 
pertaining to each quarterly reconciliation. 
Reconciliation of the trust account is 
accomplished by ensuring that the current 
bank balance coincides with the total of cur- 
rent balances indicated on the client ledger 
cards. The trust account reconciliation state- 
ment lists each clients name and current 
balance, the total of all client balances, and 
the current bank balance for the period. 
(Keep in mind that the cut off date for the 
bank statement and the trust account bal- 
ance must be the same or the two balances 
may not reconcile.) Adding machine tapes 
are acceptable as reconciliation reports if 
client names are listed next to their respec- 
tive balances on the tape. Work sheets and 
adding machine tapes used to draft reconcil- 
iation reports should be retained for the six- 
year record-keeping period required by Rule 
1.15-3(f). = 


Who’s Next? 


Judicial districts randomly selected 
for audit during the first quarter of 


2005: are Judicial District 12 
(Cumberland County) and Judicial 
District 17B (Stokes and Surry 


Counties). 
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FEATURED ARES FT 


Leon Schenker 


Observation: Though undertaking painting 
later in life, and it is now late: I continue to 
produce and believe the works exhibit increas- 
ing quality and innovation. The paintings evi- 
dence, however fragily, an attempt to keep a 
personal philosophical and spiritual balance, a 
balance hopefully reflected in the works them- 
selves. 

Most important, somewhere in the long 
struggle for a paintings resolution there must be 
a serendipitous convergence of parts into a 
whole, a moment of elation, painful and joy- 
ful... painful, “T am deceiving myself;” joyful, 
‘perhaps not.” 

The painting stands. 

Leon Schenker, 2005 


Wilmington artist Leon Schenker (born 
Switzerland, 1924) did not begin painting 
and exhibiting until the 1960's, when he was 
well on his way to middle age. Nevertheless, 
his early paintings, like his more recent 
works, were abstract and challenging. In 
1964, his work was described by one viewer 
as “a compelling interplay of spatial forces 
deftly keyed to tonal dynamics.” This state- 
ment might also apply to the two new paint- 
ings that will be on display in the storefront 
windows of the State Bar during the spring 
quarter. 

Schenker, who prefers to focus on the 
work rather than the person, shares few per- 
sonal facts. Instead, he is interested in the 
response of viewers to his work and provided 
only the following comments from critical 
reviews: 

On the Zanesville Exhibition, 1970: 

... the creations are thrilling on a more cool 
intellectual level. The shocking—exciting— 
exchange—impact of the work itself in its unity 
or play against the environment has taken place 
of the traditional paintings play of its parts 
with the whole. The work thus achieves a more 
monumental scale since we continue to exam- 
ine it as an element in the environment rather 
than a world in itself to be examined within 
the confines of its own frame. Dr. Charles 
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Deitz, Curator 
On the Retrospective 


Exhibition, Coburn 
Gallery, 1989: 
... Lhere remains 


Schenker’ ongoing interest 
in subtle shifts of move- 
ment within the parame- 
ters of the painting and a 
honing of proportional 
relationships of color and 
shape that are studied and 


sure. Carl M. Allen, 
Director Coburn 
Gallery 


To leave the classroom 
(and all those words) and 
then enter the studio is a 
complete and crucial role 
reversal. Words are useless 
in the studio; the internal 
dialogue has begun. The 
artist must drop the social 
self and begin that isolated 
journey in search of more 
profound forms to extend his artistic vision. I 
have known artists who have had an almost 
total creative burn-out after many years of 
teaching. It was indeed gratifying to see that 
Leon Schenker has maintained a significant 
teaching role while keeping his creative life alive 
and flourishing. Al Newbill, Painter/Critic, 
formerly with Art News 

Schenker’s paintings have been displayed 
in competitive regional exhibits at the 
Albany Museum, the Everson Museum of 


Triumph 


Syracuse, the Albright Knox Museum in 
Buffalo, the Cleveland Museum, Oberlin’s 
Fava Gallery, the Durham Art Guild, St. 
John’s Museum of Wilmington, and the 
Fayetteville Museum of Art. The permanent 
collections of Syracuse University, Ashland 
University in Ohio, State University of New 
York at Cortland, the Art Institute at 
Pittsburgh, and the University of North 
Carolina at Wilmington also include his 
work. = 


Each quarter, the works of a different contemporary North Carolina artist are displayed 
in the two large storefront windows of the State Bar building. The artworks enhance the 
beauty of the exterior of our building and provide visual interest to pedestrians passing by on 


Fayetteville Street Mall. The State Bar is grateful to Melissa Peden, of Peden Art Consultants, 


for her assistance in selecting appropriate pieces and to the Raleigh Contemporary Gallery 
(RCG), the artists’ representative, for arranging this loan program. Readers who want to 
know more about an artist may contact Melissa Peden at 919.829.9096, or Rory Parnell at 
the RCG, 323 Blake Street, Raleigh, NC 27601 (919.828.6500). 


4] 


VAE DISCIPLINARY DEPARTMENT 


Attorneys Receive Professional Discipline 


Disbarments 

Armina Swittenberg from Thomasville 
was disbarred following a hearing on 
November 28, 2004. She embezzled client 
and fiduciary funds. 

Frederick Lutz of High Point was dis- 
barred in December 2004, following his 
federal court conviction of nine felony 
charges, including money laundering. 

Greensboro attorney Walter T. Johnson 
Jr. was disbarred following a hearing on 
January 14, 2005. The Disciplinary 
Hearing Commission found, among other 
things, that Johnson accepted a substantial 
fee from a client in October 2003, on the 
eve of the effective date of the suspension of 
Johnson’s law license for earlier disciplinary 
violations, without telling the client about 
the suspension or warning him that it 
would be virtually impossible to complete 
the client’s case before the suspension order 
became effective. 

Two attorneys with North Carolina law 
licenses were disbarred in this state after 
they were disciplined in other jurisdictions. 
Mark D. Lattimore of Greenville, SC, was 
disbarred following his conviction in feder- 
al court of one count of mail fraud in viola- 
tion of 18 U.S.C. Section 1341. Paul C. 
Bland of Petersburg was disbarred follow- 
ing a hearing before the Virginia State Bar 
in November 2003. The Virginia State Bar 
found that Bland had neglected a number 
of client matters. 

Frank W. Ballance of Warren County 
was disbarred by the council of the North 
Carolina State Bar on January 21, 2005. 
Ballance was convicted in federal count of 
one conspiracy to commit mail fraud and 
money laundering. 

Diane E. Rigsbee of Rocky Mount was 
disbarred by the council of the State Bar on 
January 21, 2005. She misappropriated 
client funds. 


Suspensions & Stayed Suspensions 
Phillip Batten of Lexington was disci- 
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plined by the 


Commission for failing to respond to the 


Disciplinary Hearing 


State Bar's fee dispute notice and a subpoe- 
na. Batten’s law license was suspended 
through July 31, 2006. His law license had 
previously been suspended for three years 
pursuant to a disciplinary order entered by 
the DHC in December 2001. 

Charlotte attorney Roger Rizk was 
charged with failure to timely file and pay 
state and federal withholding taxes and 
state individual income taxes. Rizk agreed 
to entry of an order suspending his law 
license for five years. He may seek a stay of 
the suspension after two years upon com- 
pliance with certain conditions. 

Pattie S. Harrison, a former emergency 
judge in Judicial District 9A, accused seven 
lawyers and two judges in her district of 
conspiring to have her assassinated during 
her unsuccessful bid for re-election to the 
district court bench in 2002. Following a 
three day hearing in November 2004, the 
Disciplinary Hearing Commission  sus- 
pended Harrison's law license for one year, 
and the suspension was stayed for three 
years on various conditions. Harrison 
resigned from the bench shortly before the 
Bar disciplinary proceeding. 


Censures 

Carey L. Ewing of Durham was cen- 
sured following a hearing on January 7, 
2005, for disbursing funds from her trust 
account for a particular individual who did 
not have funds on deposit in the account at 
the time. As a result, other clients’ funds 
were used without appropriate authoriza- 
tion. The money was reimbursed to the 
trust account shortly after the improper dis- 
bursements. 

Goldsboro attorney Diedra Whitted 
was censured by the Grievance Committee 
in October 2004 for paying herself an 
excessive or illegal fee in connection with an 
estate and for failing to file timely respons- 
es to inquiries of the North Carolina State 
Bar regarding the fee she received. 


The Grievance Committee censured 
Robert J. Hume III of Cape Carteret in 
October 2004 for failing to return the 
unearned portion of a client’s fee and ignor- 
ing a State Bar notice when the client filed 
a petition for resolution of the fee dispute. 
The committee also found that Hume neg- 
lected another client’s domestic case, failed 
to communicate with the client, and 
retained an excessive fee in the case when 
the client discharged him. 


Reprimands 

Peter A. Paul was reprimanded by the 
Grievance Committee in October 2004 for 
engaging in a conflict of interest. The com- 
mittee found that Mr. Paul drafted deeds 
transferring half of the property of a closely 
held corporation to one shareholder with- 
out a second shareholder’s knowledge and 
by defending the first shareholder when the 
second shareholder brought suit. 

West End attorney Clawson Williams 
was reprimanded by the Grievance 
Committee in October 2004 for withdraw- 
ing fees and costs from funds that he held 
in trust without first obtaining his client’s 
permission. The Grievance Committee also 
found that Williams failed to file a response 
to a counterclaim in a client’s case, and that 
he withdrew from the case without telling 
the client that a response to the counter- 
claim was due. 

Two attorneys were reprimanded by the 
State Bar Grievance Committee at its July 
2004 meeting for failing to return the 
unearned portion of advance fees paid to 
them. Craig Blitzer of Greensboro and 
Charles E. Clement of Boone also agreed 
to refund fees to their clients as part of the 
disciplinary orders. 


Admonitions 

Peter Mack of Havelock was admon- 
ished following a trial in November 2004 
for failing to respond in a timely fashion to 
a notice of fee dispute and letter of notice 
from the Grievance Committee. = 
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PROPOSED OF] NIORNS 


Ethics Committee to Reconsider Opinion on Contracting 


with a Title Search Company 


Council Actions 

At a meeting on January 21, 2005, the 
State Bar Council adopted the opinions 
summarized below upon the recommenda- 
tion of the Ethics Committee. 

2004 Formal Ethics 
(Revised) 

Solicitation of Claimants in a Class 
Action — 

Opinion rules that a solicitation letter to 


Opinion 5 


prospective members of a class action must 
contain the words “This is an advertisement 
for legal services” pursuant to Rule 7.3(c). 

(The council approved a non-substan- 
tive revision to the opinion to clarify that 
communications with a prospective mem- 
ber of a class are subject to the limitations 
set forth in Rules 4.2 and 4.3. This revision 
was not published for comment prior to 
adoption.) 

2004 Formal Ethics Opinion 11 

Lawyer Appointed as Guardian ad 
Litem 

Opinion explores the role of a lawyer 
who is appointed guardian ad litem for a 
respondent parent with diminished capaci- 
ty. 

2004 Formal Ethics Opinion 13 

Forming A Law Partnership of 
Professional Corporations 

Opinion rules that a lawyer may form a 
professional corporation for the practice of 
law and the professional corporation may 
enter into a law partnership with another 
such professional corporation. 


Ethics Committee Actions 

At a meeting on January 20, 2005, after 
receiving a number of letters of comment, 
the Ethics Committee agreed to submit pro- 
posed 2004 FEO 10, Preparation of Deed 
When Representing Buyer In Closing, and 
proposed 2004 FEO 12, Hiring An 
Independent Title Search Company, to sub- 
committees for further consideration. The 
former proposed opinion ruled that the 
lawyer for the buyer of residential real estate 
may prepare the deed for the closing with- 
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out creating a client-lawyer relationship with 
the seller provided the lawyer makes specific 
disclosures to the seller about the lawyer's 
role. The latter proposed opinion concluded 
that a lawyer who is closing a real estate 
transaction may not use the services of a 
company that employs paralegals to perform 
the public records search because of the 
inability to adequately supervise the parale- 
gals. Two new opinions were proposed by 
the committee and appear below. The com- 
ments of readers on the proposed opinions 
are welcomed. 


Proposed 2005 Formal Ethics Opinion 1 
Appearance Before Judge Who Is a 
Family Member 
January 20, 2005 

Proposed opinion explores the circumstances 
under which the members of a law firm may 
appear before a judge who is related to one of 
the lawyers. 


Inquiry #1: 

Law Firm hires Attorney A, who is mar- 
ried to District Court Judge B. Attorney A is 
also the daughter of Senior Resident 
Superior Court Judge C. Judges B and C are 
in the same judicial district and the lawyers 
in Law Firm regularly appear before judges 
in this district, including Judges B and C. 

May a member of Law Firm, other than 


Attorney A, appear before Judges B and C? 


Opinion #1: 

Yes. While Attorney A may not personal- 
ly appear before Judges B and C without 
consent from all parties involved in the mat- 
ter, a member of Attorney A’s firm is not dis- 
qualified. See CPR 225 (lawyer permitted to 
appear before judge who is his brother with 
consent from all parties to the matter). A 
previous ethics opinion held that the per- 
sonal disqualification of a lawyer from prac- 
ticing before a family member ordinarily is 
not imputed to the other members of the 
lawyers firme GPRS) 226 vand: (367. 


Nonetheless, a judge may determine inde- 


| 
Rules, Procedure, | 
i 

Comments | 


All the Ethics } 
Committee are predicated upon the | 
Rules of Professional Conduct as revised | 
effective March 1, 2003, and thereafter | 


| 

: 

amended, and referred to herein as the | 
| 

| 


opinions of 


Rules of Professional Conduct (2003). 
The proposed opinions are issued pur- 
suant to the “Procedures for Ruling on | 
Questions of Legal Ethics.” 27 | 
N.C.A.C. ID, Sect .0100. Any interest- 
ed person or group may submit a writ- 
ten comment or request to be heard 
concerning a proposed opinion. Any 
such request should be directed to the 
Ethics Committee at PO Box 25908, 
Raleigh, NC 27611, prior to the next 
meeting of the committee in April 


2005. 


Captions and 
Headnotes 


A caption and a short description of 


each of the proposed opinions precedes 
the statement of the inquiry. The cap- 
tions and descriptions are provided as 
research aids and are not official state- 
ments of the Ethics Committee or the 


council. 


pendently that he must recuse himself if his 
impartiality may be reasonably questioned 
by reason of financial interests or some other 
special circumstances. Canon II D of the 
Code of Judicial Conduct; see also 97 Formal 
Ethics Opinion 1. 


Inquiry #2: 


May Attorney A work on a case which is 
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Public Information 


The Ethics Committee's meetings are 
public, and materials submitted for con- 
sideration are generally NOT held in 
confidence. Persons submitting requests 
for advice are cautioned that inquiries 
should not disclose client confidences or 
sensitive information that is not neces- 
sary to the resolution of the ethical ques- 
tions presented. 


pending before either Judge B or C, so long 
as she does not make an appearance in the 
matter and does not appear in court while 
the matter is being heard? 


Opinion #2: 

No, unless there is disclosure. 

A lawyer's personal disqualification from 
appearing before a judge closely related to 
her protects the integrity of the judicial sys- 
tem and avoids the appearance of impropri- 
ety or judicial partiality. Strictly speaking, a 
lawyer who appears before a judge with 
whom she has a familial relationship does 
not have a conflict of interest because the 
representation does not disadvantage or 
prejudice the lawyer’s own client. Rule 1.7. 
It is also unlikely that the lawyer’s judgment 
would be impaired or that she could not 
exercise independent professional judgment 
on behalf of the client under the circum- 
stances. Instead, the client may appear to be 
advantaged by his lawyer’s relationship with 
the judge, and it is this appearance of unfair 
advantage that both the Code of Judicial 
Conduct and our ethics opinions strive to 
avoid. 

While the Rules of Professional Conduct 
do not prohibit Law Firm from appearing 
before Judge B or C in this situation, Law 
Firm must disclose Attorney A’s familial rela- 
tionship to opposing counsel as soon as it 
becomes apparent that the matter will be 
heard by either Judge B or C. Disclosure of 
the familial relationship is required whenev- 
er a law firm appears before the family mem- 
ber of one of its members. Disclosure serves 
the interest of promoting the administration 
of justice and the public confidence in a fair 
and impartial judicial system. See 0.1 
Preamble, cmt. [6]. 
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Inquiry #3: 

Assume that Attorney A has no involve- 
ment in a matter coming before Judge B, her 
husband. The matter involves fees for Law 
Firm either because it is a collection case on 
behalf of Law Firm or because there is a 
claim for attorney's fees associated with the 
underlying claim (e.g., custody or child sup- 
port in district court; Rule 11 in Superior 
Court). 

May members of Law Firm appear 
before Judge B without disclosing Attorney 
A’s relationship? 


Opinion #3: 

No. If Attorney A stands to benefit 
directly from a favorable outcome, then 
Judge B, Attorney A’s husband, would also 
benefit financially. Under these circum- 
stances, Law Firm may seek first to have the 
matter heard by someone other than Judge 
B if possible. If it is not possible, disclosure 
should be made to opposing counsel so that 
he has the opportunity to move for recusal. 
Law Firm should disclose Attorney A’s rela- 
tionship, even where Attorney A would not 
directly benefit financially from the out- 
come. See Opinion #2, above. In addition, 
Judge B may independently determine that 
he must recuse himself under the Code of 
Judicial Conduct because his impartiality 
may be reasonably questioned under the cir- 
cumstances. 


Inquiry #4: 

Assume the same facts as in Inquiry #3, 
except that a member of Law Firm is appear- 
ing before Judge C, Attorney A’s father. May 
members of Law Firm appear before Judge 
C without disclosing Attorney A’s relation- 
ship? 


Opinion #4: 
No. 


Inquiry #5: 
May Attorney A appear before judges 
other then Judges B and C in the same judi- 


cial district? 


Opinion #5: 
Yes. 


Inquiry #6: 

What disclosures, if any, do the Rules of 
Professional Conduct require Law Firm to 
make to clients concerning Attorney A’s 


relationship to local judges? 


Opinion #6: 

Pursuant to Rule 1.4, a lawyer must pro- 
vide information and explain a matter to the 
extent necessary to permit the client to make 
informed decisions regarding the representa- 
tion. Whether a matter will go to trial, or be 
heard by a particular judge, may be specula- 
tive at the outset of the representation. If a 
lawyer knows that she will need to seek 
opposing counsel’s consent to proceed before 
Judge B or C, then the lawyer should also 
inform her client. Ordinarily, it will be in the 
lawyer's discretion to determine whether dis- 
closure about the relationship between a firm 
lawyer and a judge is appropriate under the 


circumstances. 


Proposed 2005 Formal Ethics Opinion 2 
Employment of Nonlawyer to 
Represent Social Security Claimants 
January 20, 2005 

Proposed opinion rules that a law firm that 
employs a nonlawyer to represent Social Security 
claimants must so disclose to prospective clients 
and in any advertising for this service. 


Inquiry #1: 

The Social Security Act permits lawyers 
and nonlawyers to represent claimants before 
the Social Security Administration; however, 
nonlawyers are not allowed to represent 
claimants on appeals to a federal district 
court. 42 U.S.C. $406. The Social Security 
Administration currently withholds up to 
one-quarter of a claimant’s past due benefits 
for payment of legal fees but it does not 
withhold funds to pay nonlawyer representa- 
tives. Nonlawyer representatives must collect 
their fees directly from claimants. In 2005 
this practice will change and nonlawyer rep- 
resentatives who pass an open book test will 
be eligible for withholding. Although some 
firms already employ nonlawyer representa- 
tives, with the change to allow withholding, 
it is anticipated that more law firms will 
employ nonlawyer representatives to repre- 
sent Social Security claimants. 

A law firm that employs a nonlawyer rep- 
resentative need not assign a firm lawyer to 
oversee the work of the nonlawyer. 
Therefore, a claimant may never meet with a 
firm lawyer. 

If a law firm advertises that its services 
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RULE AMENDMENTS 


Amendments Pending Approval by 
the Supreme Court 


At its meetings on October 22, 2004, and 
January 21, 2005, the council voted to 
approve the following amendments for 
transmission to the North Carolina Supreme 
Court for approval. 


Amendments to Allow the Administrative 
Committee to Recommend Conditional 
Reinstatement Orders 

Di mINWG Ae aL Section .0900, 
Procedures for Administrative Committee 

The amendments clarify that the 
Administrative Committee has the authority 
to recommend that the council enter a con- 
sent order of reinstatement from inactive sta- 
tus or from an administrative suspension (for 


failure to pay dues or fulfill the CLE require- 
ments) that includes conditions to insure the 
petitioner is fit to practice law despite a men- 
tal health or substance abuse problem. 


Amendments to the Rules and 
Regulations of the Continuing Legal 
Education Program 

Ven CACALD. sections 2.1500 and 
.1600, Rules and Regulations Governing the 
Administration of the Continuing Legal 
Education Program 

This significant reorganization of the 
rules and regulations for the CLE program 
will make the rules easier to use by grouping 
related provisions, adding captions, and 


Proposed Amendments 


At its meeting on January 21, 2005, the 
Council voted to publish the following pro- 
posed rule amendments for comment from 
the members of the Bar. 


Proposed Amendment of the Ethics 
Rule on the Organization as Client 

27 N.G.A.G. 2, Rule 1.13, Organization 
as Client 

Amendments to ABA Model Rule 1.13 
were adopted last year by the ABA in 
response to issues of professional responsibil- 
ity that arose in the wake of financial scan- 
dals at a number of large publicly traded cor- 
porations and in response to disclosure regu- 
lations then under consideration by the 
SEC. Following its 2004 summer meeting, 
the North Carolina State Bar Council pub- 
lished substantial amendments to NC Rule 
1.13, Organization as Client, to conform NC 
Rule 1.13 to MR 1.13. At the October 2004 
Council meeting, objections to the proposed 
amendments were raised including the fol- 
lowing: the duties imposed under the 


THE NORTH CAROLINA STATE BAR JOURNAL 


amended rule would interfere with the duty 
of confidentiality that a lawyer owes to cor- 
porate clients; they would interfere with the 
client-lawyer relationship by creating an 
atmosphere of distrust and suspicion; and 
they might create liability for lawyers. In 
light of these objections, the proposed 
amended rule was sent back to the Ethics 
Committee for further study. 

The proposed amendments to Rule 1.13 
that were approved for publication by the 
council at its January 21, 2005, meeting, 
upon the recommendation of the Ethics 
Committee, are less extensive than those pre- 
viously published by the council. The pro- 
posed amendments still clarify when an 
organization’s lawyer must report miscon- 
duct of the organization’s constituents to 
higher authorities within the organization. 
However, in lieu of a provision specifying 
that a lawyer may disclose confidential infor- 
mation relative to constituent misconduct 
outside the organization when the lawyer 
reasonably believes it is necessary to prevent 


Comments 


The State Bar welcomes your com- | 
ments regarding proposed amendments | 
to the rules. Please send a written | 
response to L. Thomas Lunsford II, The | 
North Carolina State Bar, PO Box | 
25908, Raleigh, NC 27611. 5 
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breaking provisions into multiple paragraphs 
when appropriate. 


Amendment to the Plan of Legal 
Specialization 

27 N.C.A.C. 1D, Rule .1720, Minimum 
Standards for Certification of Specialists 

The amendment requires all applicants 
for certification to demonstrate that they 
have practiced in North Carolina for at least 
three years prior to applying for certification. 


substantial injury to the organization, these 
proposed amendments permit disclosure of 
confidential information only to the extent 
permitted by the existing exceptions to the 
duty of confidentiality set forth in Rule 1.6. 
Note that the proposed amendments 
shown below are to NC Rule 1.13 as cur- 
rently in effect and do not reflect the pro- 
posed amendments to the rule that were 
published for comment last summer. 


Rule 1.13 Organization As Client 

(a) A lawyer employed or retained by an 
organization represents the organization act- 
ing through its duly authorized constituents. 

(b) If a lawyer for an organization knows 
that an officer, employee, or other person 
associated with the organization is engaged 
in action, intends to act, or refuses to act in 
a matter related to the representation that is 
a violation of a legal obligation to the organ- 
ization, or a violation of law which reason- 
ably might be imputed to the organization, 
and is likely to result in substantial injury to 
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the organization, then the lawyer shall pro- 


ceed as is reasonably necessary in the best 


interest of the organization. to-determataing 


Unless _the lawyer reasonably believes 
that it is not necessary in the best interest of 


the organization to do so, the lawyer shall 
refer the matter to higher authority in the 


organization, including, if warranted by the 
scrote ote atte tetera Circuim- 
stances to the highest authority that can act 
on behalf of the organization as determined 
by applicable law. 

(c) If, despite the lawyer’s efforts in accor- 
dance with paragraph (b), the highest 
authority that can act on behalf of the organ- 
ization insists upon action, or a refusal to act, 
that is clearly a violation of law and is likely 
to result in substantial injury to the organi- 
zation, the lawyer may reveal such informa- 


tion outside the organization to the extent 
permitted by Rule 1.6 and may resign in 


accordance with Rule 1.16. 


(d) A lawyer who reasonably believes 


that he or she has been discharged because 


of the lawyer’s actions taken pursuant to 
paragraphs (b) or (c), or who withdraws 


under circumstances that require or permit 
the lawyer to take action under these Rules, 


shall proceed _as_the lawyer reasonably 


believes necessary to assure that the organi- 
zation’s highest authority is informed of the 


lawyer's discharge or withdrawal. 
fd} (e) In dealing with an organization’s 


directors, officers, employees, members, 
shareholders, or other constituents, a lawyer 
shall explain the identity of the client when 
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the lawyer knows or reasonably should know 
that the organization's interests are adverse to 
those of the constituents with whom the 
lawyer is dealing. 

fe} (f) A lawyer representing an organiza- 
tion may also represent any of its directors, 
officers, employees, members, shareholders, 
or other constituents, subject to the provi- 
sions of Rule 1.7. If the organization’s con- 
sent to the dual representation is required by 
Rule 1.7, the consent shall be given by an 
appropriate official of the organization other 
than the individual who is to be represented, 
or by the shareholders. 

Comment 

The Entity as the Client 

[1] An organizational client is a legal enti- 
ty, but it cannot act except through its offi- 
cers, directors, employees, shareholders and 
other Officers, 


employees and shareholders are the con- 


constituents. directors, 
stituents of the corporate organizational 
client. The duties defined in this Comment 
apply equally to unincorporated associa- 
tions. “Other constituents” as used in this 
Comment means the positions equivalent to 
officers, directors, employees, and sharehold- 
ers held by persons acting for organizational 
clients that are not corporations. 

[2] When one of the constituents of an 
organizational client communicates with the 
organization's lawyer in that person’s organi- 
zational capacity, the communication is pro- 
tected by Rule 1.6. Thus, by way of example, 
if an organizational client requests its lawyer 
to investigate allegations of wrongdoing, 
interviews made in the course of that inves- 
tigation between the lawyer and the client's 
employees or other constituents are covered 
by Rule 1.6. This does not mean, however, 
that constituents of an organizational client 
are the clients of the lawyer. The lawyer may 
not disclose to such constituents information 
relating to the representation except for dis- 
closures explicitly or impliedly authorized by 
the organizational client in order to carry out 
the representation or as otherwise permitted 
by Rule 1.6. 

[3] When constituents of the organiza- 
tion make decisions for it, the decisions ordi- 
narily must be accepted by the lawyer even if 
their utility or prudence is doubtful. 
Decisions concerning policy and operations, 
including ones entailing serious risk, are not 
as such in the lawyer’s province. Heweres 
different-considerations-atise Paragraph (b) 


makes clear, however, that when the lawyer 


The Process 


Proposed amendments to the Rules 
and Regulations of the North Carolina 
State Bar are published for comment in 
the Journal. They are considered for 
adoption by the council at the succeed- 
ing quarterly meeting. If adopted, they 


are submitted to the North Carolina 
Court for approval. 
Amendments become effective upon 
approval by the court. Unless otherwise 
noted, proposed additions to rules are 
printed in bold and underlined, dele- 


tions are interlined. 


Supreme 


knows that the organization may be substan- 
tially injured by action of an officer or other 


@ constituent that violates a legal obligation 


to the organization or is ## a violation of the 


law that might be imputed to the organiza- 
tion, the lawyer must proceed as is reason- 


ably necessary in the best interest _of the 
organization. As defined in Rule 1.0(f), 


knowledge can be inferred from _circum- 


stances, and _a lawyer cannot ignore the 
obvious.. brstrehstetret settee tar be 
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el 
[4] In determining how to proceed 
under paragraph (b), the lawyer should 


give due consideration to the seriousness of 
the violation and_its consequences, the 


responsibility in the organization, and the 
apparent motivation of the person 
involved, the policies of the organization 
concerning such matters, and any other rel- 
evant considerations. Ordinarily, referral to 


a corporation. 

Relation to Other Rules 

45+ [6] The authority and responsibility 
provided in this Rule are concurrent with 
the authority and responsibility provided in 
other Rules. In particular, this Rule does not 
limit or expand the lawyer's responsibility 
under Rule 1.6, 1.8, 1.16, 3.3, or 4.1. Ifthe 
lawyer reasonably believes that disclosure 


of information protected by Rule 1.6 is 


a higher authority would be necessary. In 
some circumstances, however, it may be 
appropriate for the lawyer to ask the con- 
stituent to reconsider the matter; for exam- 
ple, if the circumstances involve a_con- 
stituent’s_ innocent misunderstanding of 
law_and_ subsequent acceptance _of the 
lawyer’s advice, the lawyer may reasonably 
conclude that the best interest of the 


organization does not require that the mat- 


necessary to prevent the commission of a 


crime _by an organizational client, for 
example, disclosure is permitted by Rule 
1.6(b)(2). 


If the lawyer’s services are being or have 


been used by an organization organizational 


client to further a crime or fraud by the 


organization, Rule _1.6(b)(4) permits the 
lawyer to disclose confidential information 


to prevent, mitigate, or rectify the conse- 


ter be referred to higher authority. If a con- 


quences of such conduct. In such circum- 


stituent persists in conduct contrary to the 


lawyer's advice, it will be necessary for the 
lawyer to take steps to have the matter 


stances, Rule 1.2(d) ea may be applicable, 


in which event, withdrawal from the repre- 
sentation under Rule _1.16(a)(1) may be 


reviewed by a higher authority in the 


required. 


organization. If the matter is of sufficient 
seriousness and importance or urgency to 
the organization, referral to higher author- 
ity in the organization may be necessary 


[7] A lawyer who reasonably believes 
that he or she has been discharged because 


of the lawyer's actions taken pursuant to 
paragraphs (b) and (c), or who withdraws 


even if the lawyer has not communicated 


with the constituent. Any measures taken 
should, to the extent practicable, minimize 


in circumstances that require or permit the 


lawyer to take action under these Rules, 
must _proceed_as_ the lawyer reasonably 


the risk of revealing information relating to 
the representation to persons outside the 
organization. Even in circumstances where 
a lawyer is not obligated by Rule 1.13 to 
proceed, a lawyer may bring to the atten- 
tion of an organizational client, including 
its highest authority, matters that_the 
lawyer reasonably believes to be of suffi- 
cient importance to warrant doing so in 


the best interest of the organization. 

+4 [5] Paragraph (b) also makes clear 
that_when it is reasonably necessary to 
enable the organization to address the mat- 
ter in a timely and appropriate manner, the 


lawyer _must_refer_ the matter_to higher 
authority, including, if warranted by the 


circumstances, the highest authority that 
can act on behalf of the organization under 
applicable law. The organization’s highest 
authority to whom a matter may be referred 
ordinarily will be the board of directors or 


similar governing body. However, applicable 
law may prescribe that under certain condi- 
tions the highest authority reposes elsewhere, 
for example, in the independent directors of 
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believes necessary to assure that the organi- 


zation’s highest authority is informed of the 


lawyer’s discharge or withdrawal. 
Government Agency 


46} [8] The duty defined in this Rule 
applies to governmental organizations. 
Defining precisely the identity of the client 
and prescribing the resulting obligations of 
such lawyers may be more difficult in the 
government context and is a matter beyond 
the scope of these Rules. See Scope [18]. 
Although in some circumstances the client 
may be a specific agency, it may also be a 
branch of government, such as the executive 
branch, or the government as a whole. For 
example, if the action or failure to act 
involves the head of a bureau, either the 
department of which the bureau is a part or 
the relevant branch of government may be 
the client for purposes of this Rule. 
Moreover, in a matter involving the conduct 
of government officials, a government lawyer 
may have authority under applicable law to 
question such conduct more extensively than 
that of a lawyer for a private organization in 


similar circumstances. Thus, when the client 
is a governmental organization, a different 
balance may be appropriate between main- 
taining confidentiality and assuring that the 
wrongful act is prevented or rectified, for 
public business is involved. In addition, 
duties of lawyers employed by the govern- 
ment or lawyers in military service may be 
defined by statutes and regulation. This Rule 
does not limit that authority. See Scope. 

Clarifying the Lawyers Role 

+4 [9] There are times when the organi- 
zation’s interest may be or become adverse to 
those of one or more of its constituents. In 
such circumstances the lawyer should advise 
any constituent, whose interest the lawyer 
finds adverse to that of the organization of 
the conflict or potential conflict of interest 
that the lawyer cannot represent such con- 
stituent, and that such person may wish to 
obtain independent representation. Care 
must be taken to assure that the individual 
understands that, when there is such adversi- 
ty of interest, the lawyer for the organization 
cannot provide legal representation for that 
constituent individual, and that discussions 
between the lawyer for the organization and 
the individual may not be privileged. 

£8} [10] Whether such a warning should 
be given by the lawyer for the organization to 
any constituent individual may turn on the 
facts of each case. 

Dual Representation 

£9} [11] Paragraph ¢e} (f) recognizes that 
a lawyer for an organization may also repre- 
sent a principal officer or major shareholder, 
director, employee, member, or other con- 
stituent. 

Derivative Actions 

4404 [12] Under generally prevailing law, 
the shareholders or members of a corpora- 
tion may bring suit to compel the directors 
to perform their legal obligations in the 
supervision of the organization. Members of 
unincorporated associations have essentially 
the same right. Such an action may be 
brought nominally by the organization, but 
usually is, in fact, a legal controversy over 
management of the organization. 

+4 [13] The question can arise whether 
counsel for the organization may defend 
such an action. The proposition that the 
organization is the lawyer's client does not 
alone resolve the issue. Most derivative 
actions are a normal incident of an organiza- 
tion’s affairs, to be defended by the organiza- 
tion’s lawyer like any other suit. However, if 
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the claim involves serious charges of wrong- 
doing by those in control of the organiza- 
tion, a conflict may arise between the 
lawyer's duty to the organization and the 
lawyer relationship with the board. In those 
circumstances, Rule 1.7 governs who should 
represent the directors and the organization. 


Proposed Amendment of Ethics Rule 
44 

27 N.C.A.C. 2, Rule 4.4, Respect for 
Rights of Third Persons 

The proposed amendment to Rule 4.4 
addresses a lawyer's duty upon receiving a 
writing or document that the lawyer knows 
or should know was inadvertently sent. 
Currently, Rule 4.4 does not distinguish 
between writings received by the lawyer in 
connection with the representation of a 
client and any other documents inadvertent- 
ly sent to the lawyer. The proposed amend- 
ment to the rule limits the duty to notify the 
sender to writings relating to the representa- 
tion of a client. The proposed amendments 
to the comment clarify that the duty to noti- 
fy is imputed to all lawyers in a firm. The 
amended comment also explains that 
whether the lawyer is required to return the 
document to the sender is a matter of law; 
however, a lawyer may, as a matter of profes- 


Ethics Opinions (cont.) 


include representation before the Social 
Security Administration, should the adver- 
tisement disclose that a nonlawyer will pro- 
vide the representation? 


Opinion #1: 

Yes. Rule 7.1 prohibits a lawyer from 
making a false or misleading communication 
about the lawyer or the lawyer's services. The 
prohibition extends to a communication 
that omits a fact necessary to make an entire 
statement not materially misleading. Rule 
7.1(a)(1). Most consumers assume that a 
lawyer will provide any representational serv- 
ices advertised by a law firm. Therefore, 
when representation will be provided by a 
nonlawyer, as allowed by law, the law firm 
must disclose this fact in its advertising. 


Inquiry #2: 


If a law firm employs a nonlawyer to rep- 
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sional judgment, chose to return the docu- 
ment to the sender unread. 


Rule 4.4 Respect for Rights of Third 
Persons 

(a) In representing a client, a lawyer shall 
not use means that have no substantial pur- 
pose other than to embarrass, delay, or bur- 
den a third person, or use methods of 
obtaining evidence that violate the legal 
rights of such a person. 

(b) A lawyer who receives a writing relat- 


ing to the representation of the lawyer's 
client and knows or reasonably should know 


that the writing was inadvertently sent shall 
promptly notify the sender. 

Comment 

[1] Responsibility to a client requires a 
lawyer to subordinate the interests of others 
to those of the client, but that responsibility 
does not imply that a lawyer may disregard 
the rights of third persons. It is impractical to 
catalogue all such rights, but they include 
legal restrictions on methods of obtaining 
evidence from third persons and unwarrant- 
ed intrusions into privileged relationships, 
such as the client-lawyer relationship. 


[2] Paragraph (b) recognizes that lawyers 


sometimes receive writings that were mis- 
takenly sent or produced by opposing par- 


ties or their lawyers. If a lawyer knows or 
reasonably should know that such a writing 
was _sent inadvertently, then this rule 
requires the lawyer promptly to notify the 
sender in order to permit that person to 
take protective measures. This duty is 
imputed to all lawyers in a firm. Whether 
the lawyer who receives the writing is 
required to take additional steps, such as 
returning the original writing, is a matter of 
law beyond the scope of these rules, as is the 


question of whether the privileged status of 


a_writing has been waived. Similarly, this 
his Rule does not address the legal duties of 


a lawyer who receives a deeement writing 
that the lawyer knows or reasonably should 
know may have been wrongfully obtained by 


the sending person. See Rule 1.0(0) for the 


definition of “writing.” 


3] Some lawyers may choose to return 
a _writing unread, for example, when the 
lawyer learns before receiving the writing 
that_it was inadvertently sent_to the 
wrong address. Whether the lawyer_is 
required to do so is a matter of law. When 
return of the writing is not required by 


judgment _ ordinarily reserved to the 
lawyer. See Rules 1.2 and 1.4. 


resent Social Security claimants, is the con- 
duct of the nonlawyer governed by the Rules 
of Professional Conduct? 


Opinion #2: 

Yes. Although a task is assigned to a non- 
lawyer employee of a law firm, the lawyers in 
the firm are responsible for assuring that the 
conduct of the nonlawyer is in compliance 
with the professional obligations of the 
lawyers. Rule 5.3. This is true even when the 
nonlawyer may, by law, provide unsuper- 
vised representation. 


Inquiry #3: 

If a law firm employs a nonlawyer 
claimants’ representative, what disclosures 
must be made to a prospective client who 
seeks representation before the Social 
Security Administration and who will be 
assigned to the nonlawyer representative? 


Opinion #3: 


The prospective client must be advised 
that the person who will be providing the rep- 
resentation is not a lawyer. The prospective 
client must also be informed if any of the pro- 
tections afforded by the client-lawyer relation- 
ship will not be present. For example, the 
attorney-client privilege not to testify to com- 
munications made for the purpose of obtain- 
ing or providing legal assistance may not 
extend to the client's communications with 
the nonlawyer representative. (Whether the 
privilege extends to communications with a 
nonlawyer representative who, although an 
agent of the law firm, will be providing repre- 
sentation without supervision from a lawyer, 
is a question of law outside the purview of the 
Ethics Committee.) Nevertheless, the 
prospective client may be assured that the 
nonlawyer must comply with the professional 
obligations of the firm's lawyers including the 
duty of confidentiality and the duty to avoid 


conflicts of interest. = 
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New State Bar Councilors 


Judicial District GA is now represented by 
Gilbert W. Chichester. Chichester attended 
North Carolina 
Wasleyan College and 
earned a JD from the 
University of 
Richmond. He _ has 
been in private prac- 
tice in Virginia since 
1975, and in North 
Carolina since 1977. 
He is currently a senior partner with 
Chichester & Walker, PC. In addition to 
being active with the North Carolina State 


Bar, Chichester is a member of the Virginia 
State Bar, Virginia Trial Lawyers Association, 
North Carolina Bar Association, Halifax 
County Bar Association, and the American 
Bar Association. His civic contributions 
include work with the Lions Club and the 
VEW. 

R. Lee Farmer is now representing Judicial 
District 9A. Farmer earned a BA from Elon 
College in 1970, then a JD from Wake Forest 
in 1973. He operates the Law Offices of R. 
Lee Farmer, PLLC, in Yanceyville. A member 
of several legal organizations, Farmer served as 
president of both the North Carolina County 
Attorneys Association and the North Carolina 
Municipal Attorneys Association. He is a 
member of the North Carolina Academy of 
Trial Lawyers, North Carolina Bar 
Association, Caswell County Bar, and the 
District of Columbia Bar. In 1998 Farmer was 
named Outstanding County Attorney by the 
NC Association of County Attorneys, and in 
1984 received the Silver Beaver Award from 
the Cherokee Council BSA. 


Tom Dooley (cont.) 


Endnotes 
1. See State v. Thomas Dula, 61 N.C. 211 (1867). 
2. 145 U.S. 285 (1892). 


3. For a very interesting account of the sculduggery on 


both sides of the "v." 


in this case see Brooks 
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The new representative for Judicial 
District 10 is David W. Long. Long attended 
Duke University where he earned both his 
undergraduate and law degree. Except for two 
years with the US Attorney from 1969-1971, 
Long has been with Poyner & Spruill since 
1967. Long is a fellow with the International 
Society of Barristers, and an associate with the 
American Board of Trial Advocates (president 
2004). Long is active 
in the 10th Judicial 
District Bar (president 
1997), the National 


Association of 
Criminal Defense 
Lawyers, and _ the 
North Carolina 
Academy of Trial 


Lawyers. Long has been named to the Best 
Lawyers in America—Business Litigation and 
Criminal Defense, and also Business North 
Carolina's Legal Elite. 

Joseph G. Maddrey is the new representa- 
tive for Judicial District 17A. Maddrey earned 
both his BA and JD from Wake Forest 


University. He currently is a senior partner 


with Maddrey 
Evringer Smith & 
Sifolipe,: MOLL ae ia 
Eden, North 
Carolina. Maddrey 


once worked as a cor- 
porations attorney in 
the Office of 
Secretary of State. 
From 1988-1995, he served as a North 
Carolina State Bar Councilor, and was a 
member of the 


Disciplinary Hearing 


MacCracken, The Case of the Anonymous Corpse, 19 
Am. Heritage 51 (1968). 

4. Christopher Mueller and Laird Kirkpatrick, Evidence, 
3d Ed. 824 (2003)." 

5. State v. Tom Dula, 61 N.C. 437 (1868). 

6. The Ballad of Tom Dula (1970) and Lift Up Your Head, 
Tom Dooley: The True Story of the Appalachian Murder 
That Inspired One of America’s Most Popular Ballads 


Committee from 1996-2002. He is a former 
president of Morehead Memorial Hospital in 
Eden, and is former president of the Eden 
Rotary Club. Since 1991 he has been a certi- 
fied legal specialist in real property-residentia! 

Judicial District 1 is now represented by 
Donald C. Prentiss. Prentiss earned both his 
BA and JD from Wake Forest University. 
From 1981-1985 he served as legislative 
counsel for the North Carolina Bai 
Association. Since 1985 he has been with the 
Elizabeth City firm of Hornthal, Riley, Ellis & 
Maland, LLP. For six years Prentiss served on 
the Board of Directors of Legal Services of 
North Carolina. He also dedicated five years 
to the Board of Directors of the North 
Carolina Association of Defense Attorneys, 
acting as treasurer for two years. Prentiss is also 
active with the Litigation Section Council of 
the North Carolina Bar Association. As part 
of his civic involvement, Prentiss has served 
on several boards including the Food Bank of 
Albemarle (president for three years), 
Elizabeth City Chamber of Commerce, and 
Albemarle Area United Way. Prentiss is also a 
member of the Elizabeth City Morning 
Rotary Club. 

The new representative for Judicial 
District 16B is C. Christopher Smith of 
Lumberton. Smith completed his under- 
graduate work at the University of North 
Carolina at Chapel Hill and earned a JD 
from the University of South Carolina. 
Since his admission to the Bar, Smith has 
worked in private practice. In additional to 
his work with the North Carolina State Bar, 
Smith is past president of the Robeson 
County Bar Association. @ 


(1993). 
7. Holland v. United States, 348 U.S. 121 (1954). 


8. All of this from the website www.geocities.com/ 
Nashville. 


9. 180 S.E.2d 755 (N.C. 1971). 
10. 148 P.2d 627 (Cal. 1944). 
11. 14B P2d et 633. 
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Client Security Fund Reimburses Victims 


At its January 20, 2005, meeting, the 
North Carolina State Bar Client Security 
Fund Board of Trustees approved pay- 
ments of $35,887.38 to 13 clients who 
suffered financial losses due to the mis- 
conduct of North Carolina lawyers. 

The payments authorized were: 

1. An award of $5,000.00 to a former 
client of Zachary Bynum of Winston- 
Salem, North Carolina. The board found 
that Bynum was paid $5,000.00 to use to 
get the client’s case evaluated by a medical 
professional but failed to do so and failed 
to refund the money to the client. Bynum 
was disbarred on April 23, 2004. 

2. An award of $16,200.00 to the 
trustee for a minor client of Zachary 
Bynum. The board found that Bynum 
was retained to handle a medical negli- 
gence claim for the minor and misappro- 
priated a portion of the settlement pro- 


ceeds. 
3. An award of $200.00 to a former 
client of Theodore G. Hale of 


Wilmington, North Carolina. The board 
found that Hale was retained to handle a 
domestic matter and failed to provide any 
legal services on the client’s behalf. Hale 
was disbarred on October 14, 2004. 

4. An award of $225.00 to a former 
client of Theodore G. Hale. The board 
found that Hale was retained to handle a 
traffic matter while his license was sus- 
pended and failed to do any work on the 
client’s behalf. 

5. An award of $2,826.00 to a former 
client of Theodore G. Hale. The board 
found that Hale was appointed by the 
court to handle a criminal matter for the 
client. Hale did not inform the client that 
he was court appointed and charged the 
client an attorney fee. 

6. An award of $250.00 to a former 
client of Darwin Littlejohn of Winston- 
Salem, North Carolina. The board found 
that Littlejohn was retained to handle a 
domestic matter and failed to provide any 
beneficial services to the client. Littlejohn 
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was suspended on April 14, 2004. 

7. An award of $500.00 to a former 
client of Darwin Littlejohn. The board 
found that Littlejohn was retained to file 
an action for visitation privileges and 
failed to provide any valuable services for 
the client. 

8. An award of $200.00 to a former 
client of Darwin Littlejohn. The board 
found that $200.00 of the fee paid by the 
client was for Littlejohn to postpone a 
foreclosure matter until after an equitable 
distribution hearing and failed to do any 
work in that regard on the client’s behalf. 

9. An award of $1,000.00 to a former 
client of Darwin Littlejohn. The board 
found that Littlejohn was retained to file 
for modification of child custody on his 
client’s behalf. Littlejohn accepted pay- 
ment to handle this matter after his sus- 
pension had been activated. 

10. An award of $325.00 to a former 
client of Darwin Littlejohn. The board 
found that Littlejohn was retained to han- 
dle a traffic matter and failed to provide 
any beneficial service to the client. 

11. An award of $690.00 to a former 
client of Darwin Littlejohn. The board 
found that Littlejohn was retained to han- 
dle a child support matter and failed to 
perform any substantive work on the 
client’s behalf. 

12. An award of $2,500.00 to a former 
client of Darwin Littlejohn. The board 
found that Littlejohn was retained to han- 
dle a criminal trespass charge and failed to 
do any work on the client’s behalf. 

13. An award of $5,971.38 to an heir 
of an estate that sold real property to a 
former client of Armina D. Swittenberg of 
Salisbury, North Carolina. The board 
found that Swittenberg was retained to 
handle the real estate closing and failed to 
pay one of the heirs from the closing pro- 
ceeds’ as directed by her 
Swittenberg was disbarred on November 


30, 2004. = 


client. 


In Memoriam 


James R. Bailey 
Raleigh (1919-2004) 


Harold D. Coley Jr 
Raleigh (1933-2004) 


Henry W. Lewis 
Raleigh (1916-2004) 


Alvis A. Lee 
Daytona Beach, FL (1916-2004) 


H. Brent McKnight 
Charlotte (1952-2004) 


Gerald Shaw 
Sanford (Deceased 2004) 


Marshall T. Spears Jr. 
Durham (1926-2004) 


Thank You to our 
Meeting Sponsor 


LexisNexis, for sponsoring the reception 
for the joint North Carolina Bar 
Association/North Carolina State Bar 
event on January 19, 2005. 


2005 Handbook 
Now Available Online 


The 2005 Handbook is being 
printed and will be delivered 
soon. However, a pdf file is avail- 
able now on the State Bar’s web- 
site (ncstatebar.org) in the 
Members Access section. 
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BOARD OF LAW EXAMINERS 


July 2005 Bar Exam Applicants 


The July 2005 Bar Examination will be held in Raleigh on July 26 and 27, 2005. Published below are the names of the applicants whose 


applications were received on or before January 4, 2005. Members are requested to examine it and notify the board in a signed letter of any 


information which might influence the board in considering the general fitness of any applicant for admission. Correspondence should be 


directed to Fred P. Parker III, Executive Director, Board of Law Examiners, PO Box 2946, Raleigh, NC 27602. 


Joseph David Ableidinger 
Somerville, MA 

Eduardo Abrao-Netto 
Boca Raton, FL 

Angelique Adams 
Wilmington, NC 

Karen J. Adams 
Chapel Hill, NC 

Kerry Lynn Adams 
Buies Creek, NC 

Suzana Stoffel Martins 

Albano 
Morrisville, NC 

Brian Geoffrey Alexander 
Cary, NC 

Joel Todd Alexander 
Carrboro, NC 

Eleasa Harris Allen 
Winston-Salem, NC 

Jamie Ryan Allen 
Norwood, NC 

Ruth Allen-Demery 
Raleigh, NC 

Adrienne Elizabeth Allison 
Chapel Hill, NC 

Durwood Kevin Altman 
Chesapeake, VA 

Pridgen Jeannette Amos 
Durham, NC 

Enrique Armijo 
Chapel Hill, NC 

Laura Snead Arndt 
Apex, NC 

Janan Ileen Assaf 
Placentia, CA 

Tasha Dene’ Auton 
Hickory, NC 

David Woodall Aycock 
Winston-Salem, NC 

Catherine R. Bailey 
Raleigh, NC 

Natalie Bajalcaliev 
Chapel Hill, NC 

Nicholas John Bakatsias 
Durham, NC 

Jeffrey P. Balcita 
Charlotte, NC 

Meredith Williams Barnette 
Erwin, NC 

Monica Patterson Baron 
Orlando, FL 

Sydney Jeanene Batch 
Chapel Hill, NC 


Holly Williamson Batten 
Creedmoor, NC 

Amanda Marie Baxley 
Sanford, NC 

Carl S. Beattie 
Williamsburg, VA 

James Andrew Beck 
Kernersville, NC 

Jessica Lowry Bell 
Winston-Salem, NC 

Daniel Douglas Bennett 
Wilmington, NC 

Jennifer Jean Bennett 
Wilmington, NC 

Jens Kim Bergenser 
Chapel Hill, NC 

Nishant Bhatnagar 
Waterville, ME 

Jonathan Blair Biser 
Durham, NC 

Kelly Y. Black-Oliver 
Durham, NC 

Jason Gregory Blackwell 
Coats, NC 

Jenna L. Blackwell 
Mars Hill, NC 

Susan Austin Blazier 
Holly Springs, NC 

Everett McMillan Bolton 
Raleigh, NC 

Courtney Virginia Booth 
Raleigh, NC 

Quietta Rochelle Bowden 
Durham, NC 

Gary James Bowers 
Thomasville, NC 

Andrew B. Bowman 
Macon, GA 

Jennifer Boyer 
Durham, NC 

William Ellis Boyle 
Winston-Salem, NC 

John Kenneth Bramble 
Durham, NC 

Dare Davenport Branch 
Chapel Hill, NC 

Hillary Lee Brickey 
Charlottesville, VA 

Melanie Bridge 
Durham, NC 

Jonathan Vann Bridgers 
Greenville, NC 

Amy Lynn Britt 
Chapel Hill, NC 
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Jonathan Dean Brodhag 
Charlotte, NC 

Amy Laura Broughton 
Denver, CO 

Caroline Dew Brown 
Hartsville, SC 

Carrah Ann Brown 
Lillington, NC 

Christopher Patrick Farris 

Brown 
Morrisville, NC 

Erin Lee Brown 
Durham, NC 

Jennifer Berger Brown 
Franklin, NC 

Oliver Beamer Brown 
Dayton, OH 

Ryan Karim Buchanan 
Tuscumbia, AL 

Christopher Ryan Bullock 
Raleigh, NC 

Jeffrey Allen Bunda 
Atlanta, GA 

Rex Burford 
Wilmington, NC 

Amelia Yvonne Burnette 
Chapel Hill, NC 

Erin Lee Burnette 
Columbia, SC 

Kelli A. Burns 
Winston-Salem, NC 

Shelia Calderon Burns 
Erwin, NC 

Lee Knight Caffery 
S. Strafford, VT 

James Matthew Calloway 
Chapel Hill, NC 

Jon Paul Carroll 
Lillington, NC 

Ashleigh Elizabeth Carter 
Chapel Hill, NC 

John Tilton Carter 
Jacksonville, NC 

Stephanie Marie Ceccato 
Chapel Hill, NC 

Paul Jonathan Cervenak 
Haslett, MI 

Karen Harris Chapman 
Durham, NC 

Kevin W. Chapman 
Durham, NC 

Cecilia Chen 
Arlington, VA 


Lauren Jean Chen 
Durham, NC 

Christian P. Cherry 
Chapel Hill, NC 

William S. Cherry 
Raleigh, NC 

Carol Charnetta Chestnut 
Morrisville, NC 

Shiau Yen Chin-Dennis 
Raleigh, NC 

Hyun Ji Cho 
Athens, GA 

Jinwook Choi 
Suwanee, GA 

Natalie Nichole Christian 
Durham, NC 

John Edward Clark 
Raleigh, NC 

Vernon Emmitte Cloud 
Morrisville, NC 

Andrew J. Cobin 
Austin, TX 

Michael Byrley Colgan 
Tampa, FL 

Mary Elizabeth Kovacich 

Collins 
Durham, NC 

Adam M. Conrad 
Athens, GA 

Jessica Elaine Cooley 
Wallace, NC 

Michele Bower Cosgrove 
Durham, NC 

Kathryn L. Coulter 
Raleigh, NC 

Pasha Monique Coupet 
Myrtle Beach, SC 

Kathleen B. Coyle 
Durham, NC 

Edward James Coyne 
Winston-Salem, NC 

Laura Ehlen Creasy 
Wilmington, NC 

Ronnie D. Crisco 
Kannapolis, NC 

John Baynard Crotts 
Forest City, NC 

Hilary Gail Dack 
Chapel Hill, NC 

Shaunis Mercer Day 
Cary, NC 

Christine Auman DeMaere 


Chapel Hill, NC 


Andrew James DeSimone 
Bahama, NC 

William Brian DeSoto 
Tupelo, MS 

Zachary Phillip Deason 
Pinecrest, FL 

Leigh Elizabeth Hobbs Dew 
Fayetteville, NC 

Eldridge D. Dodson 
Wilmington, NC 

Ann-Marie Brown Dooley 
Greensboro, NC 

Nora Kathleen Doolin 
Durham, NC 

Manisha Dorawala 
Whittier, NC 

Kenneth William Dougherty 
Virginia Beach, VA 

Angela Powers Doughty 
New Bern, NC 

Charlotte Ann Dover 
Raleigh, NC 

Christine Savitski Eatmon 
Wake Forest, NC 

Renner Jo Eberlein 
Fayetteville, NC 

Samuel Matthew Edwards 
Buies Creek, NC 

Amber Davone Ellis 
Sanford, NC 

Benjamin Hunting Ellis 
Winston-Salem, NC 

Zachary David Ellis 
Spartanburg, SC 

David Paul Ennis 
Buies Creek, NC 

Kelly Tillotson Ensslin 
Pittsboro, NC 

Shawn Robert Evans 
Lumberton, NC 

James Walsh Ewing 
Raleigh, NC 

MacKenzie Fillow 
Chapel Hill, NC 

Sara Kathleen Fitzgerald 
Chapel Hill, NC 

Noe Flores 
Brownsville, TX 

Wendy Marie Floyd 
Dublin, GA 

Bryant David Flynn 
Snow Camp, NC 

Megan Elizabeth Fontana 
Winston-Salem, NC 
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Brian Collins Fork 
Raleigh, NC 

Jeffrey Clayton Foster 
Asheville, NC 

Anne Boro Fox 
Durham, NC 

Margaret C. Fox 
Chocowinity, NC 

D. Michael Freeman 
Murrells Inlet, SC 

Angela J. Friedrichs 
Rancho Mirage, NC 

Brooks Vincent Frye 
Winston-Salem, NC 

Stephanie E. Greer Fulcher 
Winston-Salem, NC 

Nicolette Fulton 
Buies Creek, NC 

William David Gaither 
Cary, NC 

Benjamin Marshall Gallop 
Fuquay Varina, NC 

James Patrick Galvin 
Raleigh, NC 

Melba Lisa Garcia 
Lawton, MI 

Tomakio S. Gause 
Durham, NC 

Donald Ray George 
Westfield, NC 

Michael Lande Gilman 
Chesapeake, VA 

William Miller Gilmore 
Miami, FL 

Devon Ashely Glick 
Raleigh, NC 

Kenneth Newton Glover 
Swansboro, NC 

Matthew Hayes Godwin 
Raleigh, NC 

Lorien L. M.M. Golaski 
New Orleans, LA 

Jonathan Peter Goldberg 
Chapel Hill, NC 

Tonya T. Goodman 
Baltimore, MD 

Anita Gorecki-Robbins 
Leavenworth, KS 

Regina Rae Graham 
Youngsville, NC 

Clifton J. Gray 
Raleigh, NC 

Craigan L. Gray 
Virginia Beach, VA 

David Warren Green 
Raleigh, NC 

Robert Jordan Green 
Tallahassee, FL 

Adam Joel Greene 
Charlotte, NC 

Amanda Lauren Griffin 
Sanford, NC 

Michael Charles Gruman 
Raleigh, NC 

Deborah Hatton Gulledge 
Mebane, NC 

Majorie Carol Gurganus 
Garner, NC 

Mary Jean Gurganus 
Cary, NC 

Morgan Carridy Gutshall 
Lillington, NC 
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Nicole M. Haas 
Raleigh, NC 

Julie Denise Hall 
Hillsborough, NC 

Christy Ann Hamilton 
Durham, NC 

Karim H. Hanafy 
Woodbridge, VA 

Matthew Frederick Hanchey 
Durham, NC 

Patrick DePaul Hannah 
Durham, NC 

Robert Alexander Hannah 
Longwood, FL 

Melody Monique Hargrove 
Durham, NC 

Martin Kyle Harrison 
Lewisville, NC 

Marie Adare Hartwell 
Buies Creek, NC 

Ryan Christopher Hawkins 
Buies Creek, NC 

Jodi Brooke Hayes 
Durham, NC 

Brian Allen Hayles 
Winston-Salem, NC 

Kenla Rae Hearne-Hjorten 
Woodbridge, VA 

Robert Jason Herndon 
Chapel Hill, NC 

Janeen Jihan Hicks 
New Orleans, LA 

Daniel Patrick Higgins 
Medford, MA 

James Earl Hill 
Whiteville, NC 

Derek William Hilst 
Charlotte, NC 

Kahn D. Hobbs 
Chapin, SC 

Timothy James Hoegemeyer 
Cary, NC 

Wanda N. Hofman 
Columbia, SC 

James Bach Hogan 
Lenior, NC 

Mark B. Holland 
Danville, VA 

Margaret Ruth Holt 
Chapel Hill, NC 

Andrew H. Holton 
Durham, NC 

John Bowdy Honeycutt 
Lillington, NC 

Blake Hood 
Jacksonville, FL 

Sherri Genese Horner 
Durham, NC 

Elizabeth D. Howard 
Richmond, VA 

Emily A. Howard 
Chicago, IL 

Holly Samantha Howell 
Chapel Hill, NC 

Carmen Kathryn Hoyme 
Carrboro, NC 

Anna Lenore Huffman 
Red Lodge, MO 

Damon Andrew Hull 
Virginia Beach, VA 

Robert K. Hunoval 
Wilmington, NC 


James Alexander Hunt 
Raleigh, NC 

Reed Shepard Hunt 
Brevard, NC 

Kevin L. Huston 
Virginia Beach, VA 

Elizabeth Carter Hutchinson 
Virginia Beach, VA 

Bradley G. Inman 
Durham, NC 

Sally Anne Irvin 
Winston-Salem, NC 

Stephen Russell Irwin 
Chapel Hill, NC 

Adrienne Leigh Ivey 
Buies Creek, NC 

Christopher Sean Jackson 
Chapel Hill, NC 

Stephanie Danielle Jackson 
Durham, NC 

Lauren Shipley Jacobs 
Columbia, SC 

Michele Janette Jacobs 
Knightdale, NC 

Elizabeth Johnstone James 
Huntersville, NC 

Tiffany Tamisha Jefferson 
Henderson, NC 

Chester Chia-Mon Jeng 
La Habra, CA 

Will M. Jenkins 
Goldsboro, NC 

Mary Erin Jennings 
Cary, NC 

Elinor M. Johnsey 
Winston-Salem, NC 

Karolyn Elizabeth Johnson 
Winston-Salem, NC 

Megan Victoria Johnson 
Winston-Salem, NC 

Seth James Johnson 
Durham, NC 

William R. Johnson 
Lillington, NC 

Adam Michael Jones 
Cambridge, MA 

Dawn Trowell Jones 
Atlanta, GA 

Ryan Kody Jones 
Greensboro, NC 

Catherine Faith Jordan 
Lillington, NC 

Ashley Suzanne Kamphaus 
Raleigh, NC 

Theodore A. Kaplan 
Chapel Hill, NC 

Jason L. Keith 
Jacksonville, NC 

Michael Paul Kepley 
Coats, NC 

Thomas William Kerner 
Reston, VA 

Emily Rebecca Kerns 
Durham, NC 

Chantel Elizabeth Keys 
Virginia Beach, VA 

Unyoung Kim 
Washington, DC 

Tracy Wood Kimbrell 
Raleigh, NC 

Meleaha Machelle Kimrey 
Macon, GA 


Brian Alexander Bryant King 
New Bern, NC 

Charles Bailey King 
Chapel Hill, NC 

Leigh Anne Kite 
Lexington, VA 

Bradley Philip Kline 
Charlotte, NC 

Tyler Brown Kline 
Winston-Salem, NC 

Perry Elizabeth Knight 
Chapel Hill, NC 

Christopher J. Knors 
Raleigh, NC 

Jodi Shelton Knox 
Burlington, NC 

Shelley Lynn Koon 
Chapel Hill, NC 

Julia Marie Kowal 
Chapel Hill, NC 

Robert Gary Kulik 
Raleigh, NC 

David D. LeBron 
Biloxi, MS 

Christopher Sean Beasley 

Lee 
Apex, NC 

Chrystal Chavis Lee 
Durham, NC 

James Allen Lee 
Wingate, NC 

Joon Kil Lee 
Dallas, TX 

Soo Hee Lee 
Chapel Hill, NC 

Matthew Levchuk 
Winston-Salem, NC 

David L. Levy 
Oakland, CA 

Jessica Marie Lewis 
Chapel Hill, NC 

Justin Michael Lewis 
Goldsboro, NC 

Amber Marie Liggon 
Raleigh, NC 

Raymond Tyrone Littles 
Durham, NC 

Rebecca Joanna Livert 
Raleigh, NC 

Nancy Redden Livesay 
Tarboro, NC 

Kimberly S. Loepp 
Charlotte, NC 

Danielle Logan 
Athens, GA 

Stephen Stuart Logue 
Fayetteville, NC 

Ashley McCaa Long 
Winston-Salem, NC 

Phillip Johnson Long 
Winston-Salem, NC 

Catherine A. Loughlin 
Cary, NC 

Anna Straughan Lucas 
Apex, NC 

Manly Andrew Lucas 
Apex, NC 

Marian Corley Lucius 
Columbia, SC 

Hayes S. Ludlum 
Warsaw, NC 

Mary Ellen Lyall 
Coats, NC 


Ashley Propst Lyon 
Wilmington, NC 

Amanda M. Lyons 
Durham, NC 

Clifford Neal MacDonald 
Carrboro, NC 

Iain MacSween 
Decatur, GA 

Karen Beth Malay 
Fuquay Varina, NC 

Carolyn Tyler Marcus 
Chapel Hill, NC 

Ilana Calimafde Mark 
Winston-Salem, NC 

John Allen Marold 
Chapel Hill, NC 

Amy Suzanne Martin 
Durham, NC 

Jenny L. Matthews 
Chapel Hill, NC 

Christopher William 

McAvoy 
Boston, MA 

Ollie Mack McCaulley 
Palmdale, CA 

Laurice C. McClain 
Durham, NC 

Julia Elizabeth McDaniel 
Greensboro, NC 

Gary Thomas McDermott 
Athens, GA 

William David McFadyen 
New Bern, NC 

Gregory Steven McIntyre 
Cary, NC 

Nathan L. McKinney 
Durham, NC 

Rolanda Lorrese McKoy 
Durham, NC 

William Joseph McMahon 
Kernersville, NC 

Christina Paulette Medlin 
Cary, NC 

Marc Aaron Metcalf 
Durham, NC 

Laura Craver Miller 
Mocksville, NC 

Megan E. Miller 
Raleigh, NC 

Renee Kaminsky Miller 
Durham, NC 

Charlotte Anne Mitchell 
Carrboro, NC 

Jody P. Mitchell 
Kingsport, TN 

Jonathan Thomas Mize 
Knoxville, TN 

Marie Hare Mobley 
Clayton, NC 

Fatima E Mohammadi 
Chapel Hill, NC 

Eric A. Montgomery 
Charlotte, NC 

Maggie D. Moore 
Columbia, SC 

Jennifer Allen Morgan 
Raleigh, NC 

Jennifer Lee Morris 
Buies Creek, NC 

Anna Lynn Morrison 
Richmond, VA 

Neil Wallace Morrison 
Clayton, NC 
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William Read Morton 
Athens, GA 

Sarah Anne Motley 
Chapel Hill, NC 

Justin Paul Moyer 
Goldsboro, NC 

Maria Elena Mukbil 
Charlotte, NC 

Vickie West Munson 
Wilmington, NC 

Amanda Murray 
Wytheville, VA 

Joseph Smith Murray 
Columbia, SC 

Michael Christian Murray 
Raleigh, NC 

Robin Alane Muse 
Holy Springs, NC 

Nicholas Allen Nance 
Fuquay Varina, NC 

Andrew Hartley Nelson 
Chapel Hill, NC 

Rachel Meredith Neubauer 
Mooresville, NC 

Jennifer Ann Neuhauser 
Chapel Hill, NC 

Jamie Faye Newsom 
Fayetteville, NC 

Karen Jean Nowak 
Raleigh, NC 

Robert Thomas Numbers 
Granger, IN 

Shannon Nicole Nutting 
Durham, NC 

Jennifer Salvatore O'Connor 
Raleigh, NC 

James Dennis Oakes 
Chapel Hill, NC 

Laura E. Oberbauer 
Denver, CO 

Erika A. Olson 
Winston-Salem, NC 

Miranda Marie Olvera 
Peculiar, MO 

Anjali Bala Orlando 
Rougemont, NC 

Elton L. Owens 
Saugus, CA 

Jason R. Page 
Wilson, NC 

Jeremy Scott Page 
Winston-Salem, NC 

Steven Palme 
New Orleans, LA 

Nathaniel Christian Parker 
Lexington, VA 

Randall L. Perry 
Winston-Salem, NC 

Albert G. Petren 
Springfield, MA 

Emily W. Petren 
Springfiled, MA 

Kara L. Petteway 
Chapel Hill, NC 

Vincent Patrick Petty 
Gulfport, FL 

Missy M. Phelps 
Durham, NC 

Herbert Orlandah Phillips 
Chapel Hill, NC 

Katharine Fischer Pierce 
Charlotte, NC 


Bradley David Piner 
East Bend, NC 

William Bryan Pittman 
Winston-Salem, NC 

Rhett Kennedy Pollock 
Burgaw, NC 

Allison Charnell Pope 
Lillington, NC 

LaToya Blackmon Powell 
Morrisville, NC 

Natoya Laklae Powell 
Durham, NC 

Laura Ann Price 
Durham, NC 

Michelle Macko Prince 
Raleigh, NC 

Blair Edward Propst 
Durham, NC 

Amy Christian Purwin 
Columbus, OH 

Melinda Louise Quick 
Durham, NC 

Johnny B. Ragheb 
Charlotte, NC 

Shawn Tatum Ralston 
Riverside, RI 

Amanda J. Reeder 
Durham, NC 

J. Michael Ricks 
Morrisville, NC 

Henry Ernest Riffe 
Charlottesville, VA 

Rebecca Anne-Kathleen 

Robb 
Carrboro, NC 

Meredith Rochelle Roberts 
Buies Creek, NC 

Roland O. Roberts 
Gahanna, OH 

Jessica Monique Robinson 
Columbia, SC 

Bradley Allen Roehrenbeck 
Winston-Salem, NC 

Brooke Langford Roper 
Macon, GA 

D. Spencer Rose 
Somerville, MA 

Benjamin Michael Royster 
Durham, NC 

Susan Jones Ryan 
Clemmons, NC 

Joshua Michael Samis 
Atlanta, GA 

Oliver Dean Sanderford 
Chapel Hill, NC 

Carl Sanders 
Winston-Salem, NC 

Armine Amy Sarkissian 
Glendale, CA 

Lisa M. Schreiner 
Fuquay-Varina, NC 

Cameron Davis Scott 
Jackson, MS 

Frachele R. Vernell Scott 
Durham, NC 

Kanter Ivy Searcy 
Lillington, NC 

Myrna Ivelis Serrano 
Chapel Hill, NC 

Shanda Susanne Setzer 
Raleigh, NC 

Michael Robert Shay 
Durham, NC 
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Share Your Thoughts a 
Ideas with the Bar 


Kimberly A. Sheek 
Moore, OK 

Jack M. Shipley 
Raleigh, NC 

Tracy Cunningham Shope 
Raleigh, NC 

Mary Kathleen Short 
Winston-Salem, NC 

Onise I. Silas 
Durham, NC 

Amie Carol Sivon 
Apex, NC 

Christopher James Skinner 
Dunn, NC 

L'Tryce Moni Slade 
Birmingham, AL 

Craig Andrew Slagle 
Southern Pines, NC 

Adam Gloyd Smith 
Lexington, VA 

Edward L. Smith 
Coral Gables, FL 

E Allen Smith 
Virginia Beach, VA 

Giles Monroe Smith 
Winston-Salem, NC 

Maurice R. Smith 
Cary, NC 


Shelena G. Smith 
Pembroke, NC 

Tracy Ann Smith 
Raleigh, NC 

Hilary R. Snow 
Durham, NC 

Eugene Harrison Soar 
Durham, NC 

Julie A. Somers 
Durham, NC 

Jeffrey Scott Southerland 
Greensboro, NC 

Elizabeth Erwin Spainhour 
Carrboro, NC 

William R. Sparrow 
Winston-Salem, NC 

Meredith Ann Spears 
Lillington, NC 

Jessica Lee Spencer 
Manteo, NC 

Jeffrey Robert Stall 
Raleigh, NC 

Clifton R. Stancil 
Durham, NC 

Allen Ray Starrett 
Chapel Hill, NC 

Jeffrey Douglas Stauffer 
Davidson, NC 
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Angie Lynn Stoker 
Macon, GA 

Jennifer L. Stone 
Winston-Salem, NC 

Paige Elizabeth Stonnell 
Concord, NC 

Jason Trent Strickland 
Cary, NC 

Tracy Elizabeth Strickland 
Winston-Salem, NC 

Christopher P. Stroech 
Martinsburg, WV 

Y-Yuan Su 
Cary, NC 

David Fergus Sutton 
Durham, NC 

Barbara M. Szombatfalvy 
Durham, NC 

Michael David Tada 
Jacksonville, NC 

Brian Carle Tarr 
Fayetteville, NC 

Erin Kimberly Taylor 
Winston-Salem, NC 

Lauren Elles Taylor 
Buies Creek, NC 


CONTINUED ON PAGE 54 
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Classified Advertising 


Positions Available 

Attorney Jobs: The nation’s #1 job- 
hunting bulletin for attorneys is now exclu- 
sively online at: AttorneyJobsOnline.com. 
Subscribe online or call us at 1-800-296- 
9611. Extensive website provides thou- 
sands of attorney and law-related jobs 
nationwide and abroad at all levels of expe- 
rience in public (Federal, state, and local), 
private, and nonprofit sectors, plus legal 
career transition advice and information in 
our content-rich Legal Career Center. 
Quality Counts. Sponsored by West 
Group. 

Attorney Positions—with law firms 
and corporate legal 
throughout the Carolinas. Contact 
CAROLINA LEGAL STAFFING— 
Charlotte (704) 343-4822 phone; (704) 
343-0211 fax; or Raleigh (919) 573- 
1880 phone, (919) 573-1881 fax; or 


www.carolinalegal.com. 


departments 


Miscellaneous 


Marketing for Solos/Small firms. 


Bar Applicants 


Charlotte, NC 


Deepa Prashant Tungare 


Former NC sole practitioner and Chief 
Marketing Officer for national law firm 
offers marketing strategies and coaching 
for solo and small firm attorneys. See 
details at www.kaneconsultinginc.com or 
call 941.376.3366. 

Medical Malpractice Experts by 
America’s Largest & Most Respected Trial 
Consultants. Billions of dollars paid to our 
clients in 21 years. Trial performance 
sharpened. FREE case evaluation. FREE 
detailed report if no merit. STAT! STAT! 
Affidavits! No annoying bills. $395 referral 
fee. Health Care Auditors Inc Toll Free 
877-390-HCAI. 

Great News For Your Collections! Now 
You Can Get Paid Immediately! Our Check 
By Phone/Fax/Internet Software Can 
Increase Your Cash-Flow. Did You Know 
That 74 Million People In The U.S. Have A 
Checking Account But No Credit Card To 
Use? Get Our Free Software Demo & 
Information Kit Now! Call 24 Hrs: 1-888- 
558-9640. Use Ad Code #: 99993704. 

Professional, experienced and dedicated 


legal nurse consultant available to help you 


Robert Jason Walls 
Goldsboro, NC 


Advertising Rates 


If you would like to advertise in the 
State Bar Journal, please send your 
advertisement to the director of com- 
munications, the North Carolina 
State Bar, 6568 ‘Towles Rd., 
Wilmington, NC 28409, telephone 
910-397-0353. The cost of advertis- 
ing is $60.00 for up to 35 words and 
$.50 for each additional word. Ads for 
the Summer (June) 2005, issue must 


be received by April 1, 2005. 


with your next medical-related case. Call 
Kristie Kott at Kott Legal Nurse Consulting 
and be sure to ask about our risk-free guar- 
antee. 919-414-9134 or kkott75@earth- 


link.net 


(cont.) 


Marlo L. Thaggard 
Lumberton, NC 
John Robert Therien 

Raleigh, NC 


Benjamin Royer Thomas 


Lexington, VA 


Christina Ann Thompson 


Raleigh, NC 
Michael R. Thompson 
Williamsburg, VA 

Clay B. Tousey 
Charlottesville, VA 
Andrew Tillman Tripp 
Elizabeth City, NC 

Shawn C. Troxler 
Browns Summit, NC 
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Seth Charles Turner 
Carrboro, NC 

Charles Julian Vaughan 
Chapel Hill, NC 

Emily E. Vaughn 
Durham, NC 

Precious L. Vines 
Durham, NC 

Katherine Marie Wagner 
Chapel Hill, NC 

Cheryl M. Wah 
Durham, NC 

David Stevenson Walker 
Benson, NC 

Julie Gillis Walker 
Raleigh, NC 

Melissa K. Walker 
Lillington, NC 

Henry Frazier Wallace 
Charlotte, NC 


Clark Christopher Walton 
Salisbury, NC 

Henry Clark Ward 
Chapel Hill, NC 

Diedre LeShawn Washington 
Columbus, OH 

Donna Wasiczko 
Ayden, NC 

Michael David Waters 
Chapel Hill, NC 

Shan-Tika T. Watkins 
Durham, NC 

Jeffrey Craig Watson 
Miami, FL 

Michael Eric Weiss 
Hampstead, NC 

Alison Rae Wells 
Boston, MA 

Brett Thomas Wentz 
Fuquay Varina, NC 


Brooke Danielle Werner Mark Spencer Williams 
Parma Heights, OH Wilmington, NC 

Andrea Westerfield Wever Norman Emilio Wilson 
Durham, NC Durham, NC 

James Arthur White Timothy Earl Wipperman 
Cockeysville, MD Durham, NC 

Sara E. Whyte Brian E. Wolfe 


New Orleans, LA 

John Douglas Wiggen 
Raleigh, NC 

Renee Yvonne Wilcox 
Statesville, NC 

Denise Walker Wiles 
Henderson, NC 

Patricia Jean Wilkie 
Lexington, SC 

Cory A. Williams 
Raleigh, NC 

J. Patrick Williams 
Raleigh, NC 

Mark Andrew Williams 
Raleigh, NC 


Groveport, OH 
Kristin Lynn Wooten 
Creedmoor, NC 
Brent Clifton Wootton 
Durham, NC 
Wanda Lorene Wright 
Durham, NC 
Jarrunis L. Yates 
Hyattsville, MD 
Kimberly J. Yonkers 
Cary, NC 
Paula Janelle Yost 
Concord, NC 
Kellie B. Zagorski 
New Bern, NC 
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In The Toss Of The Dice 


That’s how fast you can lose it all due to a malpractice 
claim. We have an experienced claims staff to swing the 
odds in your favor. And we have a risk management 
department to help get you back on the winning track by 
improving your prevention skills. With over 26 years of 
experience in professional liability coverage, you can always 
turn to Lawyers Mutual for a winning combination. 


Lawyers 
‘+Mutual 


LIABILITY INSURANCE COMPANY 
OF NORTH CAROLINA 


Tel: 919.677.8900 or 800.662.8843 « Fax: 919.677.9641 « Website: ImInc.com ¢ E-mail: Iml@Iminc.com 


Founded by the North Carolina Bar Association. 


The North Carolina State Bar 
PO. Box 25908 
Raleigh, NC 27611 


Address Service Requested 


ALONG WITH OUR NEW NAME 
CAME A NUMBER OF IMPORTANT DECISIONS. 
LIKE WHAT TO DO WITH 163 COFFEE MUGS. 


~ Commonwealth Land Title Company Of North to providing you and your team with the dependable, 
Carolina is now Attorneys Title. And while you'll see the timely service (most transactions turned around in 30 
new name and logo on our business cards, letterhead and — minutes or less) you need to better serve your clients. 
website—among other things—you can rest assured that We'd be idiots to change that stuff. 
what really matters won't change a bit. So pour yourself another cup of coffee and visit 
Like our attention to the smallest detail. Our focus us at www.AttorneysTitle.com. You'll see that, in a lot of 
on accuracy for every transaction. And our dedication — ways, this change isn’t really much of a change at all. 


& 


Attorneys Title : | 


Raleigh 800-222-4502 Asheville 800;,532-8235 Winston-Salem 800-642-0819 Charlotte 800-432-6462 _ 
Wilmington 800-942-8646 or 800-322-1075 Cary 800-226-4419 Greensboro 888-230-1800 attorneystitle.com 


